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Foreword

Millions of people are on the move. The world’s policymakers and political leaders
face the complex challenge of ensuring that migration takes place in ways that are fair,
mutually beneficial and respectful of human rights.

There is no shortage of laws and policies on migration. Some measures recognize
the positive contribution of migrants and migration to economic welfare, to national
prosperity and to development. However, other measures react to migration

and to migrants as threatening phenomena. These measures can have negative
consequences, including violations of the human rights of migrants and their families.

Parliamentarians have a critical role to play to ensure a meaningful, balanced and
informed response to migration. They are first of all responsible for adopting adequate
laws on migration to give effect to international obligations entered into by the state
under the international treaty framework, in particular with respect to human rights
norms and labour standards. Parliamentarians, as well as governments, can and should
promote fair and effective policies in order to maximize the benefits of migration while
addressing the real challenges that host, transit and origin countries and migrants face.

The Inter-Parliamentary Union, the International Labour Office and the Office of

the United Nations High Commissioner for Human Rights, according to their
respective mandates, have decided to produce this information tool that should help
parliamentarians to achieve the above objective.

The handbook offers responses to fundamental questions on migration, such as those
concerned with its root causes and possible responses in terms of good policies and
practices, as well as the challenges, both for migrants and for countries, in relation

to national well-being, development and social cohesion. The handbook proposes a
balanced approach to make effective laws and policies that address the human rights
of migrants and the governance of migration.

The handbook reflects the long experience of our three cooperating organizations and
our constituents worldwide. It contains examples of measures and practices relating

to migration that have worked successfully. It is intended to be useful not only for
parliamentarians, but also for government officials and civil servants as well as for
social partners and civil society. The ultimate objective of this Handbook is to promote
fair and rights-based migration policies, aligned with international norms and standards,
in the interest of all migrants as well as host, transit and origin countries.

= ol e

Martin Chungong Zeid Ra'ad Al Hussein Guy Ryder

Secretary General United Nations Director-General

Inter-Parliamentary Union High Commissioner International Labour
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Introduction
What does the handbook contain?

This handbook provides a step-by-step overview of the conditions, issues, tools and
policy responses regarding international migration that parliamentarians need to
understand to effectively carry out their responsibilities for ensuring the protection of the
rights of migrants and the governance of international migration under the rule of law.

Chapter 1 “International migration today” provides an overview of the principal
international migration trends. It documents the importance of labour migration for
countries of destination and countries of origin; outlines the impact of the global
economic downturn and employment crisis on migrants and migration; highlights
the issues of gender and migration with particular reference to migrant women; and
identifies the challenges migration brings in changing societies.

Chapter 2 “International law, migration and human rights” lays out the
foundations for migration governance in international law. Particular attention is given
to the principle of the rule of law and core international human rights instruments
and labour standards, with special attention devoted to the specific international
instruments concerned with the protection of migrant workers and the governance
of labour migration. An overview is also provided of how international human rights
treaties and labour standards are supervised. Relevant regional instruments relating
to migration governance, the protection of migrant rights, regional integration
communities and processes and bilateral agreements are also discussed.

Chapter 3 “Elimination of discrimination and equality of opportunity and
treatment” underscores that the principle of non-discrimination and equality serves as
an essential building-block for the effective enjoyment of most human rights (including
labour rights). It examines the application of this principle in international human

rights treaties and in the context of work. Specific attention is given to the particular
vulnerabilities to discrimination of certain categories of migrant workers, especially
migrant domestic workers, and their families. Some examples are provided of how
discrimination may affect migrants, with particular reference to application of the non-
discrimination and equality principle at the border.

Chapter 4 “Key human rights principles regarding protection of migrants”
looks in more depth at five fundamental human rights principles of particular relevance
to migrants, namely: (1) effective recognition of economic, social and cultural rights;
(2) freedom of association and the right to collective bargaining; (3) elimination of all
forms of forced or compulsory labour, including trafficking for forced labour and labour
exploitation; (4) migrant children’s rights, including the abolition of child labour; and

(5) a broad category labelled “movement rights”, which attempts to capture the diverse
human rights issues relating to the movement of persons, including free movement
within, and the right to leave and return to, a country, as well as restrictions on such
movement; protection of persons who face a real risk of human rights violations if
returned to their country of origin or a third country, such as the principle of non-



refoulement; the detention and criminalization of migrants; and protection against
arbitrary expulsion, including collective and mass expulsion.

Chapter 5 “Human rights-based governance of migration” discusses the
interplay between migration governance and human rights, the role of the multilateral
system and the contours of a human rights-based approach to migration. Given that
parliamentarians have a mandate to shape agendas relating to migration at the national
level, this chapter also seeks to demonstrate how international human rights (including
fundamental rights at work) and labour standards relating to migrants (as described

in preceding chapters) can best be applied in law and practice at the national level. In
this regard, it discusses the specific role national human rights institutions and human
rights indicators can play to ensure that migrants’ rights are optimally applied. Given
that a large part of international migration today comprises persons seeking decent
jobs and livelihoods, and that labour migration can be an important enabler of inclusive,
sustainable economic and social development in origin as well as destination countries,
a section of this chapter is devoted to some key areas of labour migration governance
in both sets of countries, with reference to tools that have proven useful and related
sources. In this regard, the principal actors of the world of work, namely representative
employers’ and workers' organizations, play a key role. The chapter finishes with a brief
overview and assessment of how the human rights of migrants are being addressed in
the global debates on migration and development.

15






Each year thousands
of Latin American

migrants have made the

Chapter 1 grueling journey north,

enduring threats of

International violence and extortion.
- - © Getty Images/AFP/
mlgratlon tOday John Moore, 2010

International migration is the movement of people across borders to reside permanently or
temporarily in a country other than their country of birth or citizenship. The United Nations
(UN) estimates that in 2013 some 232 million people were living outside their country of birth
or citizenship for more than one year. This represents just over three per cent of the world's
population and would rank such migrants, if living within the same territory, as the world’s
fifth largest country. While the number of international migrants has grown steadily, that
three per cent proportion of world population has remained stable over the past 40 years.

Migration today is motivated by a range of economic, political and social factors.
Migrants may leave their country of origin because of conflict, widespread violations

of human rights or other reasons threatening life or safety. Many are compelled by the
absence of decent work to seek employment elsewhere. They may also migrate to

join family members already established abroad. Immigration — entry into a destination
country — often reflects historical migration patterns, family connections and migration
networks. As globalization expands the global circulation of capital, goods, services and
technology, migration responds to growing demand for skills and labour in destination
countries. These factors along with ageing populations and declining workforces in high-
income countries increase international migration, including mobility of labour and skills.
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Box 1.1 International migrants - definitions and terminology

The UN global estimates of international migrants count those living outside

their country of birth or citizenship for more than one year. While this estimate
includes migrant workers, migrants in an irregular situation and refugees, it does
not account for the millions of persons worldwide who migrate on a short-term
temporary or seasonal basis to and from another, usually neighbouring country for
a few weeks or months each year. However, many of these persons are included
in legal definitions of “migrant workers”. The most recent and comprehensive
definition is that found in the UN International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families, 1990:

The term “migrant worker” refers to a person who is

to be engaged, is engaged or has been engaged in a
remunerated activity in a State of which he or she is not a
national. (Article 2(1))

This convention also defines migrant workers and members of their families in an
irregular situation:

Migrant workers and members of their families [...] are
considered as non-documented or in an irreqular situation
if they do not comply with the conditions provided [...]
[namely] authorization to enter, to stay and to engage in a
remunerated activity in the State of employment pursuant
to the law of that State and to international agreements to
which that State is a party. (Article 5)

Use of the term “illegal” should be avoided in respect of migrants and migration
because of its negative connotations with criminality and in acknowledgement
that “everyone should have the right to recognition everywhere as a person
before the law” (Universal Declaration of Human Rights, 1948, Article 6). Indeed,
in 1975, the UN General Assembly requested UN agencies to use in all official
documents “the term ‘non-documented or irregular migrant workers’ to define
those workers that illegally and/or surreptitiously enter another country to obtain
work” (Res. 3449 (XXX), para. 2).

Migration is a global phenomenon; no region and few countries are unaffected by it. In
2013, the number of international migrants moving between developing countries or
between high-income countries was equal to South — North movements. Most countries
today are countries of origin, transit and destination for international migration. Migration
has long contributed to economic development and social well-being in both destination
and origin countries. It has existed since time immemorial, even if its character and

the numbers of migrants vary with time and circumstances. In this age of globalization
and increasing labour mobility, migration brings important benefits to both origin and
destination countries, and to migrants themselves — so long as it occurs under proper,
regulated conditions. But migration also carries costs, particularly for countries of origin
and for the migrants and their families.
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1.1 State sovereignty and international migration

While international migration, in its increasingly complex forms, affects today a greater
number of countries than in the past, there is no global system in place for regulating
the movement of people, with the result that state sovereignty remains the overarching
principle in this domain. As discussed in Chapter 2, international law recognizes the
right of everyone to leave any country, including their own, and to return to their own
country. However, it does not establish a right of entry to another country: states retain
their sovereign prerogative to decide on the criteria for admission and expulsion of
non-nationals, including those in irregular status. That prerogative is subject, however,
to their human rights obligations and to any agreements or arrangements they

may have concluded to limit their sovereignty in this field, such as participation in a
regional mobility regime. Indeed, the principle of state sovereignty and its application
to international migration is clearly reflected in the core international human rights
instrument specifically devoted to the protection of migrant workers and their families,
namely the International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families (ICRMW), adopted by the United Nations
General Assembly on 18 December 1990.

Box 1.2 International migration: the roles of state sovereignty and shared
responsibility under ICRMW

¢ ICRMW is very clear that states have the right to control their borders,
including the establishment of criteria governing admission of migrant workers
and members of their families. ICRMW strikes a balance between the sovereign
power of States Parties to control their borders and to regulate the entry and
stay of migrant workers and their families, on the one hand, and protection for
the rights, under Part lll of ICRMW, of all migrant workers and their families,
including those in an irregular situation, on the other. This balance is reflected in
Article 79 of ICRMW:

Nothing in the present Convention shall affect the right
of each State Party to establish the criteria governing
admission of migrant workers and members of their
families. Concerning other matters related to their legal
situation and treatment as migrant workers and members
of their families, States Parties shall be subject to the
limitations set forth in the present Convention.

e Under Article 34 of ICRMW, migrants also have a duty to comply with
the laws and regulations of the states of transit and destination as well as
respect the cultural identity of the inhabitants of the states of transit and
destination. The obligation to comply with the laws and regulations of the state
of employment or any state of transit comprises a duty to refrain from any
hostile act directed against national security, public order (ordre public) or the
rights and freedoms of others.
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e Moreover, states are under no legal obligation to regularize the irregular
status of migrant workers. Article 35 of ICRMW clarifies that while Part
Il protects the rights of all migrant workers and their families, irrespective of
their migration status, it cannot be interpreted as implying the regularization of
irregular situations, or as conferring any right to such regularization, for migrant
workers or their families. While States Parties have no obligation to regularize
the situation of migrant workers or their families, they are required, whenever
faced with irregular situations, to take appropriate measures to ensure they
do not persist (Article 69(1)). They should also consider the possibility of
regularizing the situation of such persons in each individual case, in accordance
with applicable national legislation and bilateral or multilateral agreements,
taking into account the circumstances of their entry, the duration of their stay
and other relevant considerations, in particular those relating to their family
situation (Article 69(2)).

Under Part VI of ICRMW, all States Parties, including states of origin, have the
obligation to cooperate in promoting sound, equitable, humane and lawful
conditions for international migration (Article 64(1)). States of origin also have
an obligation to address irregular migration in cooperation with states
of transit and states of employment. The Committee on Migrant Workers,

a body of independant experts that monitors the implementation of ICRMW by
its States Parties, routinely enquires about the measures taken by States Parties
to prevent irregular migration by their nationals, including through multilateral
and bilateral agreements, policies and programmes aimed at enhancing regular
migration channels and steps to address the root causes of irregular migration,
such as violence, insecurity and poverty.

1.2 Centrality of the world of work
to international migration

A great part of international migration today is bound up with employment and

thus with economic and social development. In the publication International labour
migration: A rights-based approach, ILO estimated that in 2010 some 105 million of the
then total 214 million people living outside their countries of birth or citizenship were
economically active, that is to say employed, self-employed or otherwise engaged in
remunerative activity. This means that most working-age adults in the global migrant
population — including refugees — are engaged in the world of work, taking into account
that this migrant population also includes children and aged dependants.

Box 1.3 Some basic figures on international migration, including in the
world of work

e International migrants in 2013, estimated at 232 million, represent 3.2 per cent
of the global population.
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e Economically active migrants (including refugees) numbered about 105 million
in 2010.

® Together with an average of one dependant per economically active person,
migrant workers and their families represent more than 90 per cent of all
international migrants. Therefore, most international migration today is essentially
bound up with the world of work.

e South — South and South — North migration have reached similar levels, both
having increased from about 60 million in 2000 to about 82 million in 2013. As
a result, they each now account for roughly 40 per cent of the overall growth in
foreign-born populations.

e \Women make up 48 per cent of international migrants. Most adult migrant
women are economically active, and in some destination countries, women
represent over b5 per cent of working migrants.

e Migrants between the ages of 20 and 34 constitute 28 per cent, or 65 million,
of the total migrant population.

e Migrants in an irregular situation comprise about 15 — 20 per cent of all
international migrants.

e Around 10 — 15 per cent of the workforce in most west European countries
is foreign-born; that figure is 15 per cent in Australia, Canada and the United
States, and up to 90 per cent or more in several Arab Gulf countries.

Sources:

— International labour migration: A rights-based approach, Geneva, International Labour Office, 2010.

— Trends in international migrant stock: The 2013 revision, United Nations Department of Economic and
Social Affairs (UN DESA), Population Division, United Nations database POP/DB/MIG/Stock/Rev.2013.

— “International migration 2013: Age and sex distribution”, UN DESA, Population Facts No. 2013/4
(September 2013).

— “International migration 2013: By origin and destination”, UN DESA, Population Facts No. 2013/3
(September 2013).

While the reasons for leaving their countries of origin and the basis for admitting them
to destination countries vary widely, many international migrants end up in the latter’s
labour markets. Indeed, this also applies to most refugees and family reunification
migrants once settled in destination countries, even when their original motivation for
moving was not necessarily to seek employment abroad.

Migration for employment today serves as an instrument to balance the skills, ages and
composition of national and regional labour markets and has become a key feature in
meeting economic, labour market and productivity challenges in a globalized economy.
It provides responses to changing needs for skills and personnel resulting from
technological advances, changes in market conditions and industrial transformations.
In countries with ageing populations, migration replenishes declining workforces with
younger workers, often increasing dynamism, innovation and mobility in the workforce.
It allows fast-developing economies to meet needs for labour and skills not yet available
from national workers. And in regions with more workers than the national economy
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can absorb, it provides a safety valve, allowing workers to find employment and
livelihoods not available in their own countries and often to return with skills they could
not have gained at home and a more secure foundation to develop their capabilities in
the future.

As important as migration is today to inclusive and sustainable economic and social
development, all indications suggest it will become even more significant over the
course of this decade and beyond. Populations and workforces are ageing and
declining in more and more countries, and migration will likely be an ever more
important source of skills to keep workforces viable and competitive in a globalized
world economy. “Getting it right” today on migration law and policy will be essential
to national performance and well-being tomorrow, so governments must address
migration appropriately, recognizing its importance to national economies and labour
markets and thus to economic development and social cohesion. Chapter 5 elaborates
on some of the vital contributions gained from the linkages between migration,
employment and development.

1.2.1 Importance of labour migration for countries of destination

Destination countries — those to which migrants go to seek work — benefit substantially
from their presence. The increased availability of skills provided by migrant workers
helps to boost gross domestic product (GDP), stimulate business development and

job creation, enhance performance of national social security systems and foster
innovation. Their presence helps to keep some companies and economic sectors viable
and competitive and to lower prices for agricultural produce, construction and other
services.

The widely held belief that migrant workers take jobs away from nationals is false, as
shown by solid research data from a number of countries. ILO research in Southern
European countries, for example, has demonstrated the extent to which migrant
workers take the jobs locals refuse, not the ones they want: “We can conclude that
migrants are in competition only with marginal sections of the national labour force [...],
when they are not sufficiently sustained by welfare provisions, in specific sectors [...] and/
or in the less-developed areas inside these countries” (E. Reynieri, “Migrants in irregular
employment in the Mediterranean countries of the European Union”, ILO, 2001,

p. 57). Relative to their population, migrants are also more entrepreneurial than natives
and thus create new jobs. For example, in the United Kingdom migrants account for

8 per cent of the population but own around 12 per cent of all small and medium-sized
enterprises (SMEs) (European Economic and Social Committee, The contribution of
migrant entrepreneurs to the EU economy (own-initiative opinion), SOC/449, Brussels,
18 September 2012, para. 3.1.5). This finding is consistent with a United States study
showing immigrants to account for 18 per cent of small business owners, compared
with only 13 per cent of the overall population and 16 per cent of the labour force
(Fiscal Policy Institute (FPI), Immigrant small business owners: A significant and
growing part of the economy, June 2012).
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Box 1.4 Contributions of migrant workers to destination countries

Migrant workers often perform low-skilled jobs that nationals are unwilling
to do. There is frequently high demand for migrant workers to work in sectors
eschewed by national workers, such as agriculture and food processing,
construction, cleaning and maintenance, hotel and restaurant services, domestic
work and labour-intensive assembly and manufacturing, often in so-called “3D
jobs” (dirty/degrading, dangerous and difficult)”. In his April 2014 report to the UN
Human Rights Council on the “Labour exploitation of migrants” (A/HRC/26/35),
the UN Special Rapporteur on the human rights of migrants explains that
exploitation is more likely to be prevalent in such jobs due to pressures to lower
labour costs in highly competitive sectors, inadequate implementation of labour
and occupational health and safety standards and a frequent lack of unionization.

Migrant workers may supply skilled labour not available in destination
countries. Many highly educated migrant workers have valuable technical skills
not available in destination countries, where technical and vocational training often
lags behind rapid changes in technology and organization of work. Others help to
develop capacities in destination countries that have not yet acquired them.

Migrant workers compensate for ageing populations. \n European countries
in particular, where the average age of workers has risen steadily, migrant workers
already supply the younger workforce necessary to keep economies moving.

Migrant workers pay social contributions. Migrant workers are a part of the
workforce. As with national workers, their taxes and social security contributions are
often withheld from their wages and forwarded to the national treasury, thus helping
to keep national finances healthy. Many migrant workers in irregular situations never
benefit from their contributions due to their legally unrecognized status; their contribu-
tions thus provide a kind of subsidy to national tax and social security revenues.

Migrant workers impede the loss of economic activities. Migrant workers
who are available and compelled by circumstances to take low-pay and low-
protection jobs impede loss of economic activity that would otherwise disappear
or be exported offshore. While it is disputed whether the availability of migrant
labour impedes innovation and greater efficiency in these labour markets, the
retention of marginally competitive economic activity does keep jobs, companies
and economic activity going in places where closure could threaten the survival
of local communities, towns and districts. An important regulatory challenge for
legislation is to ensure that the conditions of these jobs respect minimum national
and international labour standards for decent work.

In other words, there is little reason to fear migration and ample cause to welcome
it —as long as appropriate measures are adopted to facilitate the aforementioned
advantages and benefits.

But migration poses challenges as well as advantages in destination countries,
relating most visibly to change and diversity. Migration often brings ethnic, cultural,
racial, religious and linguistic identities that differ from those previously dominant,
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homogeneous or unigue in host countries. For many if not most countries, this requires
adaptation and accommodation to the new identities, even to diversity itself. In the
case of significant differences, if not adequately addressed and appropriately regulated,
migration and diversity can give rise to social tensions. Addressing these tensions,
promoting integration and achieving social cohesion depends on implementing the
universal values of non-discrimination and equality of treatment, which in turn requires
legislative action and a regulatory framework. The principle of non-discrimination and
equal opportunity and treatment is discussed further in Chapter 3.

1.2.2 Importance of labour migration for countries of origin

The migration of nationals to other countries for the purpose of employment can have
significant benefits for countries of origin as well as destination.

Box 1.5 Contributions of migrant workers to countries of origin

Migration can relieve unemployment pressures and create job opportunities.
In many developing countries, the economically active population is growing
considerably faster than jobs can be created, resulting in a shortage of decent jobs
and a rise in so-called “surplus labour”. These challenges are intensified in times
of economic crisis, political turmoil or rapid social change.

Migrant workers send money home. Remittances from migrant workers abroad
can make a significant contribution to national economies and to the welfare of
their families and local communities. The World Bank estimated officially recorded
remittances to developing countries at “$436 billion in 2014, a 4.4 increase over
the 2013 level. [...] In 2016, however, the growth of remittance flows to developing
countries Is expected to moderate sharply to 0.9 per cent to $440 billion [...]
Remittance flows are expected to recover in 2016 to reach $479 billion, in line with
the more positive global economic outlook”. However, the cost of transferring
remittances remains high at a current global average of 8 per cent in the fourth
quarter of 2014, with the highest average of approximately 12 per cent in sub-
Saharan Africa. In some countries, migrant worker remittances are the largest
single source of foreign income, representing significant proportions of GDP. It
should be underlined, however, that remittances are private monies and that there
are inherent policy limitations in ensuring their productive use for development-
related projects in countries of origin.

Some migrant workers bring home “social remittances”. The professional
and social skills that migrant workers can learn abroad, drawing on values, ideas,
knowledge and practices they cannot acquire in their home countries, can help to
improve their lives and those of their families.
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Sources:

— “Migration and remittances: Recent development and outlook”, Migration and Development Brief 24,
Migration and Remittances Team, Development Prospects Group, Washington, DC, D. Ratha, et a/.,
World Bank, 13 April 2015.

— Issues Brief No. 3: Migration as an enabler for inclusive social development, Global Migration Group
(GMG), November 2013.

However, there are also drawbacks to such migration, as the departure of migrant
workers often depletes national skills and diminishes the return on national resources
invested in education and training. The “brain drain” phenomenon can deprive countries
of the skills they need to support national development, business activity and local
innovation. Large-scale migration abroad can weaken national economies and drain
labour forces of skills and vitality, which is particularly damaging to small countries.

It is therefore important that long-term reliance on sending nationals for employment
abroad, as observed in some countries, be balanced with efforts to create decent jobs
at home and raise living standards for everyone.

Box 1.6 Human interest story: helping migrants make the most of their money

Moussé Bao is a 35 year-old migrant from Senegal who has been living in France
since 2006.

Like most migrant workers, he sends a substantial amount of his monthly salary
back to Louga, his hometown in north-western Senegal, near the coastal city of
Saint Louis. Every month, his mother and wife receive about 500 Euros through a
money transfer service.

“They don't keep all the money that | send as | am expected not only to support
my parents and wife but also my extended family as a whole, including my
brothers and sisters,” he explained during a financial education training session
in Paris organized by the French Federation of Migrant Workers' organisations,
FORIM, and supported by the International Labour Organization.

Bao came to France nine years ago with a university degree in geography, but he
quickly developed an interest in financial education and became a trainer. This is
now his main professional activity.

Remittance flows to developing countries are constantly growing. [...] Top
recipients are India, China, the Philippines, Mexico, Nigeria and Egypt. Many other
African countries also depend heavily on remittances. [...]

“Helping migrants make the most of their money”, Geneva, ILO Newsroom,
International Labour Office.
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1.3 Migrants in times of economic crises

Just as migration flourishes in times of economic prosperity and growing globalization,
it can also be important during downturns, though in a very different way.

The global financial crisis and subsequent economic recession at the end of the first
decade of the 21st century was above all an employment crisis. Migrants seeking
employment tend to be particularly hard hit by economic downturns for several reasons.
Migrant labour is often used as a “cyclical buffer”, like other macroeconomic policies
aimed at maximizing growth and minimizing unemployment. Migrant workers are thus
often “the last to be hired and the first to be fired”, and their employment relationships
are frequently non-standard, precarious and in poorly regulated sectors or activities.

Box 1.7 The impact of the financial crisis and economic recession on
migrant workers

Data and research compiled by ILO have confirmed several widely experienced
impacts of the financial crisis and subsequent economic downturn on migrant
workers:

* Migrant workers and persons of foreign origin were hard hit and
disproportionately among those laid off or rendered unemployed.

¢ In the 2008 — 2009 financial crisis, sectors more sensitive to the economic cycle,
such as construction and manufacturing, were hardest hit, with the result that the
crisis also had a differentiated impact on male and female migrant workers, as male
migrant workers predominate in construction and female migrant workers are often
overrepresented in manufacturing, such as the garment and textile industries.

e Migrant workers who stayed employed were often affected by reductions in pay
or working time and deteriorating working conditions.

e Migrant workers have less access to social safety net support than do national
workers. This is especially true for migrant workers in an irregular situation.

e However, many migrant workers did not return home, unless forcibly expelled.
This was — and remains — the case even when migrants were being offered
financial incentives to depart voluntarily. Simply put, conditions in home
countries were even worse. While there may be opportunities for some kind of
work in host countries, there were simply none at all at home.

e Migrant workers were thus compelled to take whatever work they could
find. They accepted even more substandard pay and abusive conditions than
before. This presented an immediate policy challenge for governance and for
stabilization of labour markets and working conditions.
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e Scapegoating of migrants and xenophobic violence against foreigners was
perceived to rise throughout the world, as expressed in the murder or lynching
of migrants in some countries; generalized anti-foreigner sentiment; hostile
political discourse; and calls to exclude migrants from labour markets and social
protection benefits.

e Many countries reduced the quotas for admission of foreign workers, including
the highly skilled; some governments embarked on policies to deliberately
exclude and expel migrant workers.

¢ \While the presence of migrant workers in an irregular situation is often tolerated
in economic boom times, pressures to expel them from the country are likely to
increase during downturns.

¢ Migrant remittances to their home countries declined in 2008 and 2009, despite
deteriorated situations in some home countries that made remittances an even
more crucial lifeline for families and communities. Since 2010, while migrant
remittances have recovered and indeed increased overall, they continue to vary,
depending on the extent to which employment has improved in destination
countries.

e For many migrants, employment opportunities have disappeared in their
countries of origin, meaning fewer options for persons returning from abroad,
posing additional challenges to labour market stability and social cohesion in
some countries.

Sources:

— Protecting migrant workers beyond the crisis, The Global Jobs Pact Policy Brief No. 17, ILO, 2010.

— The global economic crisis and migrant workers: Impact and response, 2nd ed., Geneva, |. Awad,
International Labour Office, 2009.

— The impact of the global economic crisis on migrants and migration, IOM Policy Brief, March 2009.

These consequences of the crisis on migration and migrant workers in particular
underline the urgency of parliamentary action in every country affected by migration,
those of origin, transit as well as destination. While not all such problems can
necessarily be solved solely by a human rights-based approach, all of them have a
human rights component.

Box 1.8 What parliaments should do in times of financial and economic crisis

e Flaborate and implement measures to combat racism and xenophobia,
for example by enacting anti-discrimination provisions. The crisis and the
rhetoric of some political groups has led to the belief that migrants are taking
away the jobs of nationals, exacerbating racist and xenophobic behaviour and
multiple discrimination.
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® Reinforce social safety net coverage. This should be expressly addressed to
both nationals and migrants, including those in an irregular situation, who are
more likely to fall outside the coverage of national health, social protection and
social security systems. Moreover, access to social protection can make it easier
re-enter the labour market.

Reinforce labour inspections. The crisis induces employers to offer and
migrants to take jobs that fail to meet minimum labour standards. Labour
inspection targeted at sectors where migrants may be prevalent is an important
means of reducing abuse and supporting a “level playing field”, where national
and foreign workers benefit from equivalent conditions and protection.

e Adopt measures aimed at promoting social dialogue. In adopting legislation
to deal with crises, social dialogue can provide a means of ensuring non-
discrimination and equality of treatment and opportunity.

Devote additional vigilance to monitoring the implementation and
enforcement of laws in times of financial and economic crisis.

1.4 Migration, diversity and social change

Migration today is inevitably bringing change to societies. Most visibly, and as noted
above, it is bringing about the ethnic, cultural and religious diversification of populations
in countries around the world, raising questions of identity in most societies. Many states
have been constructed around unifying, homogenizing identities that are essentially
mono-ethnic, mono-cultural, mono-linguistic and sometimes mono-religious.

The challenge is whether different racial, ethnic, cultural, linguistic and religious
identities of migrant and other minority populations can be acknowledged, accepted
and indeed celebrated, thus also enriching the societies in which they live. This means
including those varied individuals and groups in an evolving understanding of what it
means to belong to the nation, to its “national identity”. It means ensuring that all are
entitled to non-discrimination and equality of treatment and opportunity. In the absence
of such efforts, differences may be defined as markers of exclusion from national
identity. The result, as recent history suggests, is likely to divide societies on ethnic,
racial and nationality lines, undermining social cohesion.
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Box 1.9 Multiculturalism in Australia and Canada

Canada

Canada'’s Parliament recognized the multicultural heritage of Canadians in the
country’s Constitution when it adopted the Canadian Charter of Rights and Freedoms
in 1982. The Charter provides for equality rights without discrimination, such as
discrimination based on race, national origin or ethnic origin. Previous legislation, such
as the Canadian Human Rights Act passed in 1977, explicitly prohibited discrimination
based on national origin. In 1988, the Canadian Multiculturalism Act was passed
mandating the provision of state assistance to ethno-cultural minority communities

in order to overcome discriminatory barriers, in particular based on race and national
origin. It also promoted diversity in federal institutions and more broadly set out a
vision of national integration that promoted the full and equitable participation of
individuals and communities of all origins — including migrants — in the continuing
evolution and shaping of Canadian society and culture.

The House of Commons Standing Committee on Immigration and Citizenship

is tasked with monitoring implementation of the country’s multiculturalism
policy. The Minister of Multiculturalism is responsible for tabling an annual
report to Parliament. According to its 2013 report on the operation of the
Canadian Multiculturalism Act, approximately 8.5 million Canadian dollars are
spent annually to help fund migrant and minority community organizations and
non-governmental organizations. The government is also strengthening the
responsiveness of public institutions to diversity through programmes aimed at
ensuring that minorities are represented in federal institutions and by promoting
partnerships with community organizations to help support migrants.

Australia

In 2013, the Australian Parliament’s Joint Standing Committee on Migration
published a comprehensive report on the state of multiculturalism in Australia,
identifying the strengths and weaknesses of current policy. The report, a
collaborative effort taking into account submissions from civil society groups

and the Australian Human Rights Commission, made recommendations to

further promote inclusivity and non-discrimination, including suggestions that the
government reaffirm the vision of multiculturalism as an inclusive policy respecting
diversity; develop programmes to assist community organizations; ensure that
education promotes intercultural and interfaith understanding; and conduct further
empirical research to develop a robust national approach to planning and policy
covering a vast array of economic, social and political dimensions.

Employment in decent conditions is central to everyone’s participation in society,

and to individual independence, self-support, identity and dignity. For residents

and newcomers alike, employment is also key to social and economic integration.
The European Economic and Social Committee (EESC), a consultative body of the
European Union (EU) comprising employers’, workers” and civil society organizations,
underscored the following in a September 2006 Opinion on “Immigration in the EU
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and integration policies: cooperation between regional and local governments and civil
society organisations”: “Employment is a key part of the integration process, because
decent jobs are vital to immigrants’ self-sufficiency, and they enhance social relations and
mutual understanding with the host society” (para. 8.2).

The challenge of equality of treatment and non-discrimination, which is addressed in
greater depth in Chapter 3, is not just a question of values. It is a question of whether
social cohesion and economic welfare are even possible. Discrimination — unjustified
differential treatment — denies equal opportunity, provokes conflict within populations
and undermines social cohesion. Discrimination reinforces attitudes that constrain
certain identifiable groups to marginalized roles and poor conditions. Consistent denial
of employment opportunities and good-quality education, relegation to life in the
ghettos, inadequate police protection and multiple discrimination in community life all
result in marginalization, exclusion and, ultimately, the breakdown of social cohesion.

Discrimination also prevents integration. The consequences of past policies that neither
anticipated nor prevented discrimination can be seen in the presence of migrant
ghettos, high unemployment, low school attainment and increased violence and crime
rates in numerous countries. The longer migrants and their offspring live and work in
host societies that do not take steps to include them, the more likely that prejudice and
discrimination will deny them the economic and educational attainments enjoyed by
majority populations. In some countries, the cumulative effects of past discrimination
have shaped a contemporary environment that is itself discriminatory.

It is clear that much more needs to be done to change negative political and public
perceptions of migrants and recognize the contributions they make to host societies.
This requires a range of measures: from legislation to combat discrimination and
xenophobia, to multi-stakeholder public education campaigns, to the improvement of
relevant evidence and knowledge.

Box 1.10 Recognizing the contribution of migrants and improving
perceptions

[...] Migrants make significant and essential contributions to the economic, social
and cultural development of their host countries and their communities back
home. But too often these contributions go unrecognized, and instead the public
debate is dominated by xenophobic attitudes and discrimination, both in and
outside the workplace.

Discrimination based on one’s migration status not only violates human rights, it is
also an impediment to decent work and to social integration more broadly.

Migrants in an irregular situation are often particularly at risk of abuse, as they are
more likely to face discrimination, exclusion, exploitation and abuse at all stages of
the migration process.
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Against this backdrop, it is time for a major shift in the way we perceive migration.
We need to redouble our efforts to raise awareness of migrants’ positive social
and economic contributions to society. It is time to implement human rights

and labour standards more effectively and to put in place concrete measures to
combat discrimination and xenophobia, including:

e |egislative and other reforms to eliminate all forms of discrimination against
migrants;

e strengthened law enforcement and criminal justice responses to xenophobia
and violence and enabling migrants to access justice;

e multi-stakeholder campaigns to end negative and inaccurate public messages
and promote tolerance and respect for migrants; and

e collection and dissemination of accurate data on discrimination and on the
positive contributions that migrants make to the development of both their host
countries and home communities. [...]

Extracts from “Promote and protect the rights and fundamental freedoms of

all migrants”, Joint statement by ILO Director-General, Guy Ryder, and United
Nations High Commissioner for Human Rights, Navi Pillay, International Migrants
Day, 18 December 2013.

On the occasion of International Migrants Day, OHCHR and ILO also launched a
series of cartoons to challenge myths and encourage a positive public perception
of migration.

1.5 Gender and migration: the situation
of women migrants

Women today comprise about half of the global migrant population. International
migration has become increasingly feminized as more women are migrating on

their own account rather than as dependant family members. In moving for work
abroad, many women gain opportunities they would not have at home and are

thus economically empowered by migration, enabling them to make constructive
contributions to destination countries as well as to their families in countries of origin.

Women are particularly at risk of discrimination, abuse and exploitative treatment

when they are migrant workers. The United Nations Committee on the Elimination

of Discrimination against Women, which monitors how States Parties apply the
Convention on the Elimination of All Forms of Discrimination Against Women

(see Chapter 2), issued a General Recommendation on this subject in 2009. The
Recommendation provides a comprehensive overview of the situation and issues facing
migrant women. The following extract summarizes the principal concerns:
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Box 1.11 Committee on the Elimination of Discrimination against WWomen
(CEDAW) general recommendation No. 26 on women migrant workers

UN doc. CEDAW/C/2009/WP.1/R [Extracts] (2) While migration presents new
opportunities for women and may be a means for their economic empowerment
through wider participation, it may also place their human rights and security at risk.

(3) While States are entitled to control their borders and regulate migration, they
must do so in full compliance with their obligations as parties to the human
rights treaties they have ratified or acceded to. That includes the promotion of
safe migration procedures and the obligation to respect, protect and fulfil the
human rights of women throughout the migration cycle. Those obligations must
be undertaken in recognition of the social and economic contributions of women
migrant workers to their own countries and countries of destination, including
through caregiving and domestic work.

(5) Although both men and women migrate, migration is not a gender-neutral
phenomenon. The position of female migrants is different from that of male
migrants in terms of legal migration channels, the sectors into which they migrate,
the forms of abuse they suffer and the consequences thereof.

(13) Once they reach their destinations, women migrant workers may encounter
multiple forms of de jure and de facto discrimination. There are countries whose
Governments sometimes impose restrictions or bans on women'’s employment in
particular sectors. Whatever the situation, women migrant workers face additional
hazards compared to men because of gender-insensitive environments that do not
allow mobility for women, and that give them little access to relevant information
about their rights and entitlements. Gendered notions of appropriate work for women
result in job opportunities that reflect familial and service functions ascribed to women
or that are in the informal sector. Under such circumstances, occupations in which
women dominate are, in particular, domestic work or certain forms of entertainment.

(15) Because of discrimination on the basis of sex and gender, women migrant
workers may receive lower wages than do men, or experience non-payment of
wages, payments that are delayed until departure, or transfer of wages into [bank]
accounts that are inaccessible to them. For example, employers of domestic
workers often deposit the worker’s wages into an account in the employer’s
name. If a woman and her spouse both have worker status, her wages may be
paid into an account in the name of her spouse. [...]

(17) Women migrant workers often suffer from inequalities that threaten their
health. They may be unable to access health services, including reproductive
health services, because insurance or national health schemes are not available to
them, or they may have to pay unaffordable fees. As women have health needs
different from those of men, this aspect requires special attention. [...] Women
migrant workers are sometimes subjected to sex-discriminatory mandatory HIV/
AIDS testing or testing for other infections without their consent, followed by
provision of test results to agents and employers rather than to the worker herself.
This may result in loss of job or deportation if test results are positive.
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(18) Discrimination may be especially acute in relation to pregnancy. Women
migrant workers may face mandatory pregnancy tests followed by deportation if
the test is positive; coercive abortion or lack of access to safe reproductive health
and abortion services, when the health of the mother is at risk, or even following
sexual assault; absence of, or inadequate, maternity leave and benefits and
absence of affordable obstetric care, resulting in serious health risks. [...]

(20) Women migrant workers are more vulnerable to sexual abuse, sexual
harassment and physical violence, especially in sectors where women predominate.
Domestic workers are particularly vulnerable to physical and sexual assault, food
and sleep deprivation and cruelty by their employers. Sexual harassment of women
migrant workers in other work environments, such as on farms or in the industrial
sector, is a problem worldwide (see E/CN.4/1998/74/Add.1).

In order to ensure that migration “presents new opportunities for [women] and ...

a means for their economic empowerment through wider participation”, as CEDAW
recommends, and enhance the important contributions they make to development

in both destination and origin countries, more gender-sensitive migration policies,
including policies on labour migration, need to be adopted. The Committee on the
Protection of the Rights of All Migrant Workers and Members of Their Families also
highlighted the gender perspective in its General Comment No. T on migrant domestic
workers, adopted at its 13th Session in December 2010. Over the years, a number of
international organizations have developed important tools for governments and other
stakeholders to assist them in this task. One such tool is the ILO Information guide on
preventing discrimination, exploitation and abuse of women migrant workers, published
in 2003. Another is the Organization for Security and Co-operation in Europe (OSCE)
Guide on gender-sensitive labour migration policies, published in 2009.

Box 1.12 The need for gender-sensitive labour migration policies

In order to ensure that international migration contributes substantially to the
achievement of equitable, sustainable and inclusive development, policymakers
and other stakeholders should take into account a gender-sensitive and rights-
based approach to developing labour migration policies. This would to enhance
equal protection, treatment and opportunities for both men and women migrant
workers and their families, and equally benefit countries of origin and destination.

Gender mainstreaming is still a challenge for all policies, and in particular

those designed to improve the governance of migration for employment. But

why are gender-sensitive labour migration policies so essential? For one thing,
such policies take into account how sociocultural roles, needs, opportunities,
constraints and vulnerabilities differ for women and men. They also guarantee that
human rights, including labour rights, are enjoyed equally by women and men
migrant workers and that migration legislation, policies and programmes promote
equality of opportunity and treatment in respect of employment and occupation
with a view to eliminating any discrimination based on sex.

33


http://www.ohchr.org/EN/HRBodies/CMW/Pages/CMWIndex.aspx
http://www.ohchr.org/EN/HRBodies/CMW/Pages/CMWIndex.aspx
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=7&DocTypeID=11
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=7&DocTypeID=11
http://www.ilo.org/employment/Whatwedo/Instructionmaterials/WCMS_116358/lang--en/index.htm
http://www.ilo.org/employment/Whatwedo/Instructionmaterials/WCMS_116358/lang--en/index.htm
http://www.osce.org/secretariat/37228?download=true

34

Efforts to promote gender equality in labour migration policies may include special
gender-specific provisions (e.g. preferential treatment or affirmative action) to
compensate for long-term discrimination, particularly that suffered by women.
The main elements of a gender-sensitive labour migration policy include ensuring
gender equality and equity at all stages of the migration process:

e decision-making, planning and preparation to go abroad in search of
employment and better wages;

e recruitment and placement;

e the journey or transit to the destination country;

¢ living and working conditions abroad; and

e return to and reintegration within the country of origin.

National policy on the protection of migrant workers in Brazil

Gender equality has been identified as a principal aim of Brazil's National

Policy on the Protection of Migrant Workers, which refers to decent work as a
fundamental condition. The policy includes measures to combat discrimination
against migrant workers in employment and occupation and protect them
against forced labour, child labour and trafficking. It simplifies the administrative
procedures for immigration, providing for regularization of migrant status and
access to labour rights. The inter-ministerial Tripartite National Immigration
Council (CNIg), which is coordinated by the Ministry of Labour and Employment,
includes employer and worker organizations, and civil society and international
organizations as observers. CNIg is a permanent organ created to accompany the
policy’s development and implementation. ILO provides technical assistance with
monitoring, publication of studies, development of policies, and legislation, etc.
With its technical support, the database on migrant workers maintained by the
Ministry of Labour and Employment has been improved and expanded, with data
disaggregated by sex.

Source:

A practical guide on maximising the contribution of women migrant workers to development, Geneva,
G. Moreno-Fontes Chammartin, International Labour Office, forthcoming [footnotes omitted].



Checklist for parliamentarians

What can parliamentarians do to improve public perceptions of migrants,
combat discrimination and xenophobia, and highlight the contributions of
migrants and migration to development?

M What can parliamentarians do to improve the public perception of migrants? A
first step entails positive discourse in parliament. |t needs to be stressed that
migration can serve to balance national and regional labour markets, in terms
of skill sets, age and composition. It is also crucial to highlight the positive
contributions of migrants and migration to development in countries of
destination as well as origin.

— Countries of destination: Are the gains from immigration known and valued?
Immigration can contribute to raising GDP, fostering innovation through the
infusion of needed new skills, keeping companies viable, and enhancing the
performance of national social security systems. \Widespread beliefs that migrant
workers take jobs away from nationals need to be challenged with evidence.

— Countries of origin: Are the gains from emigration known and valued?
Emigration relieves unemployment pressures and generates remittances to
home countries — both economic, as a significant proportion of GDP in some
smaller countries, and social, when migrants return home with new skills,
values and ideas. At the same time, it is important for economies not to
become over-dependant on remittances, so parliamentarians also need to give
due attention to stimulating the creation of decent work opportunities at home
and ensuring synergies between migration and national employment policies.

M Parliamentarians should endeavour to portray ethnic, cultural, linguistic and
religious diversity as enrichment for society. It is especially important to adopt
laws and policies to address discrimination and xenophobia, devoting special
attention to proper implementation and enforcement, particularly during
economic downturns, when migrants are especially vulnerable.

M Parliamentarians should promote concrete measures to combat xenophobia,
including strengthening law enforcement and criminal justice responses to
xenophobia, collecting data on xenophobic crimes, improving the quality of such
data-collection systems and creating adequate institutions and mechanisms to
monitor and report on xenophobia — for example, by creating specialized national
bodies and building networks with civil society.

M Parliamentarians should promote education campaigns to fight negative
perceptions of migrants and discrimination.

M Parliamentarians need to adopt a gender-sensitive approach to labour
migration policies and to address discrimination against women migrant
workers.

— They should oppose and seek to address the following in particular: bans on
women'’s employment abroad in particular sectors; sexual harassment and
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sexual violence in the workplace; unjustified wage gaps between women

and men migrant workers; unequal access to health care and social security
benefits (including reproductive health services); and mandatory HIV/AIDS and
pregnancy testing, which can result in an irregular migration status or even
expulsion.

— Parliamentarians can also give consideration to preferential treatment and/
or affirmative action, which represent important tools to fight discrimination
against women migrants, particularly in cases of long-term and/or entrenched
discrimination.

— To protect migrant domestic workers, who are mainly women, parliamentarians
need to ensure that labour laws explicitly apply to this sector of employment.



Chapter 2

International law,
migration and

human rights

Box 2.1 Universal Declaration of Human Rights

A member of medical

staff plays with children
following a rescue operation
at sea in the Port of
Messina, Italy. International
law contains a number of
provisions concerning the
rights of migrant children,

a group particularly affected
by migration. © AFP/
Giovanni Isolino, 2015

All human beings are born free and equal in dignity and
rights. They are endowed with reason and conscience and
should act towards one another in a spirit of brotherhood.

Everyone is entitled to all the rights and freedoms set
forth in this Declaration, without distinction of any kind,
such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or

other status. [...]

Universal Declaration of Human Rights, United Nations General Assembly
resolution 217A (lll), 10 December 1948, Articles 1 and 2.
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An extensive range of international conventions, regional treaties, bilateral agreements
and national provisions provides the framework for regulating migration. Well-defined
rules also exist in international law specifically addressing the treatment of migrants.
The international legal framework integrates detailed provisions to protect the rights of
migrants, including migrant workers, with measures to regulate migration and facilitate
intergovernmental cooperation. International instruments provide a comprehensive
legal framework for the development of policy and good practices at the national level,
which has proven effective where implemented.

This chapter elaborates on those instruments and outlines the role, purposes and
application of international law — and the rule of law itself — as the normative foundation
for national law and policy to effectively govern migration. The adoption and application
of international norms and standards remains a work in progress; migration is a
politically complex and sensitive issue and policy responses are most often adopted
piecemeal (and at times regressively) at the national level. It is therefore particularly
important that parliamentarians are aware of the framework of international human
rights law and international labour standards governing migration.

International human rights law applies not only to the nationals of a state, but to everyone
within the state’s jurisdiction, including migrants, be their status regular, irregular, docu-
mented or undocumented. Their human rights are not isolated from the rights of others
and, with the exception of the right to enter another country and to vote and stand for
election to political office, migrants enjoy the same human and labour rights as nationals.

International law recognizes the right of everyone to leave any country, including their
own, and to return to their own country. However, it does not establish a right of entry
to another country; instead, it upholds the sovereign prerogative of states to decide on
criteria for the admission and expulsion of non-nationals, including migrants. States
are prohibited from returning anyone to countries where they would face torture, other
serious human rights violations or persecution on grounds set out in the 1951 Geneva
Convention Relating to the Status of Refugees and the 1967 Protocol. They are also
expected to provide due process in removal or deportation proceedings and to avoid
collective expulsions. General interpretation of international law also stipulates that
there are certain unacceptable grounds of discrimination, such as race, sex, religion or
health status (e.g. real or perceived HIV status) concerning who may be admitted; these
should also be avoided in migrant selection procedures or quotas.

Every country in the world is considered to be bound by the principles articulated in
international human rights law, which defines the range of human rights applicable to
all humanity. International, regional and national courts have also upheld the position
of ILO supervisory bodies that, as a matter of law, all international labour standards are
applicable to all workers, including migrant workers, unless otherwise stated.

Migrants in an irregular situation, or undocumented migrants, are entitled to the
same human rights as everyone else, including both nationals and other categories
of migrants, such as migrant workers. However, ICRMW and the ILO conventions
specifically relating to the protection of migrant workers do make some distinctions
between the protection of fundamental human rights for all persons present on the
territory of a country, irrespective of their immigration status, and the extension of a
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greater array of rights to migrants whose admission and residence are authorized. This
question is discussed in more detail in Chapter 3.

While human rights and international labour standards are generally applicable to

all migrants, in practice the extension and enforceability of human rights and labour
protections to all persons, including migrants, in the national context may depend on
which specific international instruments the country has ratified. There are overarching
reasons, however, why all migrants should be accorded the full measure of human
rights, including fundamental rights at work, provided for in international law.

Box 2.2 Three overarching reasons why it is important to protect the
human rights of migrants

First, it is a matter of both law and morality. Most national laws and constitutions
do not restrict their recognition of human rights to citizens or nationals only,

and accept that these rights are applicable to everyone physically present in the
territory of the state or subject to its jurisdiction. While there are limitations on
some rights that migrants and their families are accorded in international law, such
as the degree to which they have a right to residence and the right to political
participation in the country of destination, there are no limitations on their human
rights, such as the right to life, the right to be treated as persons everywhere
before the law, the right to freedom from slavery, forced or compulsory labour and
torture, the right to liberty and security of person, and human rights to education,
health and cultural identity. The core international human rights treaties protect
such rights, and virtually every country has ratified a number of them.

Second, while migration can and does take place in unregulated circumstances,
experience shows that well-governed migratory processes make far more
beneficial contributions to the economic and social development of origin, transit
and destination countries as well as the human development of both migrants
and nationals, and that they also contribute to social cohesion. This makes it
both appropriate and practical to put in place a legislative framework that is both
carefully thought out and correctly applied.

Third, a just, viable and sustainable migration system necessarily includes the
recognition of migrants’ human rights and attention to ensuring decent working
conditions for migrants. Treating people without respect for their rights places

the act of migration outside the regulation and protection of the law. When

this happens, states lose many of the advantages to be gained through proper
regulation and safe migration. Migrants whose rights are unprotected are more
likely to be subject to abuse and exploitation; they are more likely to be perceived
as unfair competition for jobs giving rise to social tensions; and their tax and social
contributions may not be collected or passed on to government.
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2.1 Rule of law

Migration policies and practices can only be viable and effective when they are based
on a firm foundation of legal norms, and thus operate under the rule of law. To obtain
credibility and ensure enforceability, migration governance needs to be based on

a public legal framework established by a formal legislative process in parliament,
administered under law by the executive branch of government, which is reviewable
and enforceable by the judicial branch of government.

The rule of law is a maxim that communities, states and international relations are
governed by a system or systems of formally established and supervised rules and
guidelines, usually set up — or at least endorsed — by a legislative process and enforced
through a set of institutions and mechanisms under the authority of states. Essential
principles are that: (1) no person, collective or institution is above the law; (2) no
individual or body can be punished by the state or any other entity except for a breach
of the law; and (3) no one can be convicted of breaching the law except in the manner
set forth by the law itself.

A key step in establishing the governance — and governability — of migration is the
establishment of national law based on and in compliance with international law. This is
usually accomplished through ratification by states of relevant international human rights
instruments and international labour standards, followed by their effective implementation.

Box 2.3 Ratification of international treaties

Parliaments usually play an important role in ratifying international treaties, including
international human rights and labour conventions. Rules and procedures differ
from country to country, but normally the national executive (the presidency or

a government minister) proposes the ratification of a treaty or convention, and

the parliament must give its consent before the executive can register it. In many
countries, parliaments may also initiate ratification, at least in a political sense, by
asking the government about its plans for ratification of a particular treaty.

2.2 International law pertaining to migration

International human rights instruments, including those relating to fundamental rights at
work, and international labour standards are essentially sets of minimum legal provisions
drawn up at international conferences to provide guidance, and often specific language,
for national legislation, policy and practice. International instruments comprise both
conventions and declarations, although the latter are not binding unless they represent
customary international law. On the one hand, while the 1948 Universal Declaration of
Human Rights (UDHR) and the 1998 ILO Declaration of Fundamental Principles and
Rights at Work are not legally binding treaties, they do express widely accepted principles
and rights found in the legally binding instruments of international human rights and
international labour law, many of which are also recognized as customary international
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law. On the other hand, the 1966 UN International Covenant on Civil and Political Rights
(ICCPR), the 1966 International Covenant on Economic, Social and Cultural Rights
(ICESCR), the seven other core human rights treaties (see below), as well as international
labour standards in the form of ILO conventions are binding upon the countries which
have ratified them. In contrast, ILO recommendations, which are another form of
international labour standard, provide non-binding guidance, either as a complement to
accompanying ILO conventions or on stand-alone subjects, on which all ILO Member
States are bound to report as to the effect given. A unique characteristic of international
labour standards, including those relating to fundamental rights at work, is that these are
designed not only by governments but also by employers’ and workers' representatives,
who together with governments comprise ILO’s tripartite structure. Likewise, general
comments and recommendations adopted by the human rights treaty bodies serve to
provide guidance to States Parties on the implementation of their treaty obligations under
the core international human rights treaties.

These instruments usually define the rights and entitlements of the persons and
populations concerned, and may establish their obligations as well. They also lay
out guidelines to states and provisions for implementing rights and obligations,
including mechanisms for application and supervision. In some areas, such as
international migration, international instruments may provide for specific measures
and mechanisms of international consultation and cooperation to implement basic
principles regarding rights, obligations and governance mechanisms.

Modern-day international norms addressing refugees and migrants began to emerge
nearly a century ago. The need to provide for protection of workers outside their own
countries was identified early in this process. It was explicitly raised after the First
World War in the Treaty of Versailles, which also established the Constitution of the
International Labour Organization. The first specific international treaty on migrant
workers was drawn up in the 1930s, and the ILO Migration for Employment Convention
(Revised) (No. 97) was adopted in 1949, shortly after UDHR emerged in 1948.
Coincidentally, instruments and mechanisms to provide for recognition and protection
of refugees also emerged shortly after the First World War.

The specific instruments providing the basis for national migration laws, policies and
practice have been elaborated in seven branches of international law:

1. International human rights law
International labour law/standards

International refugee law

2

3

4. International criminal law

5 International humanitarian law
6 International consular law

7 International maritime law

This handbook focuses on the first two branches, as discussed in more detail in
subsequent sections of this chapter. A brief overview of the other branches and their
relevance to migrants is provided below.
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International refugee law, namely the 1951 Geneva Convention Relating to the
Status of Refugees and the 1967 Protocol and related regional instruments, is amply
covered in Refugee protection: A guide to international refugee law, handbook for
parliamentarians No. 2, jointly produced in 2001 by IPU and UNHCR.

Another category of persons for which UNHCR is responsible and where there are
important linkages to migration and human rights is stateless persons, and in 2005 IPU
and UNHCR also collaborated to prepare Nationality and statelessness: A handbook for
parliamentarians (No. 22).

The main applicable instruments of international criminal law pertaining to migration
are the two “Palermo Protocols” to the UN Convention against Transnational Organized
Crime, adopted in 2000, namely the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, especially Women and Children, and the Protocol against the
Smuggling of Migrants by Land, Sea and Air. These are discussed in Combating
trafficking in persons: A handbook for parliamentarians (No. 16), jointly produced

in 2009 by IPU and the UN Office on Drugs and Crime (UNODC). This publication
encourages parliamentarians to take an active part in stopping human trafficking.

It contains a compilation of international laws and good practices developed to
combat human trafficking, and offers guidance to parliamentarians on how national
legislation can be brought in line with international standards. It outlines measures to
prevent the crime of trafficking in persons, prosecute offenders and protect victims.

It also contains advice on how to report on this crime and how to enlist civil society

in the cause. Another noteworthy publication in this field of law is the Handbook for
parliamentarians: The Council of Europe Convention on Action against Trafficking in
Human Beings, prepared in 2007 by the Council of Europe’s Parliamentary Assembly.

The principal instruments of international humanitarian law most relevant to migrants
are the four Geneva Conventions of 1949 and their Additional Protocols of 1977, which
are presented, among others, in the first handbook for parliamentarians Respect for
international humanitarian law, jointly produced in 1999 by IPU and the International
Committee of the Red Cross (ICRC).

International consular law is enshrined in the Vienna Convention on Consular Relations
1963, its Optional Protocol concerning Acquisition of Nationality, and the Optional
Protocol concerning the Compulsory Settlement of Disputes, which also include

several provisions for the protection of a country’s nationals abroad. Most of the Vienna
Convention’s 79 articles provide for the operation of consulates, the functions of consular
agents and the privileges and immunities granted to consular officials when posted to a
foreign country. But several provisions also specify the duties of consular officials when
citizens of their country face difficulties abroad. Of particular interest for the protection
of migrants is Article 36, outlining obligations for competent authorities in cases of

the arrest or detention of a foreign national, to guarantee his or her inalienable right to
counsel and due process through consular notification and effective access to consular
protection. See the UN Audiovisual Library of International Law for a summary overview
of the Vienna Convention, by Juan Manuel Gomez Robledo, Deputy Foreign Minister for
Multilateral Affairs and Human Rights, Ministry of Foreign Affairs, Mexico.

International maritime law is an umbrella term that refers to the UN Convention on
the Law of the Sea, 1982, as well as the many instruments adopted under the auspices
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of the International Maritime Organization (IMQO), which include a number that are of
particular relevance to the rights of migrants, such as the International Convention for
the Safety of Life at Sea, 1974, and the International Convention on Maritime Search
and Rescue, 1979. Important as non-binding instruments are the Guidelines on the
Allocation of Responsibilities to Seek the Successful Resolution of Stowaway Cases,
1997 (revised 2011); Interim Measures for Combating Unsafe Practices Associated with
the Trafficking or Transport of Migrants by Sea, 1998 (revised 2001); and Guidelines on
the Treatment of Persons Rescued at Sea, 2004. For relevant extracts from the texts,
see Compendium of international migration law instruments, compiled by Richard
Perruchoud and Katarina Tomolov4, International Organization for Migration (IOM) and
T.M.C. Asser Press, 2007. This field is also closely connected to the many international
labour standards adopted by ILO relating to the rights and working conditions of
seafarers, many of which have now been consolidated in the Maritime Labour
Convention, 2006, which entered into force on 20 August 2013.

2.2.1 International human rights law

International law on human rights establishes unequivocally that migrants and
members of their families are first and foremost human beings, the holders of universal
human rights whose dignity and security require specific protection. Consequently,
they enjoy the protection of international human rights law like anyone else, even if
they are in an irregular situation as can be the case with migrants. The only exceptions
relate to political rights, namely the right to vote, to stand in elections and to enter and
stay in a country, which are restricted to citizens, although, as observed in Chapter 4,
the right to enter and stay in a country may also apply to foreign nationals with
permanent or secure residence in the country. International human rights law tells us
what governments and other stakeholders have agreed ought to be done concerning
migrants and their families. It contains norms that address wider human rights
questions affecting all migrants, as well as specific standards that deal directly with
migrant workers and their families.

Box 2.4 UN instruments protecting human rights for all, including migrants

UN core human rights conventions
e |nternational Covenant on Economic, Social and Cultural Rights, 16 December 1966

— Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights, 10 December 2008

e |nternational Covenant on Civil and Political Rights, 16 December 1966

— Optional Protocol to the International Covenant on Civil and Political Rights,
16 December 1966

— Second Optional Protocol to the International Covenant on Civil and Political
Rights, aiming at the abolition of the death penalty, 15 December 1989

43


http://publications.iom.int/bookstore/index.php?main_page=product_info&products_id=107
http://www.ilo.org/global/standards/maritime-labour-convention/lang--en/index.htm
http://www.ilo.org/global/standards/maritime-labour-convention/lang--en/index.htm
http://www.ohchr.org/EN/ProfessionalInterest/Pages/OPCESCR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/OPCESCR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/OPCESCR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/OPCCPR1.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/2ndOPCCPR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/2ndOPCCPR.aspx

44

International Convention on the Elimination of All Forms of Racial
Discrimination, 21 December 1965

e Convention on the Elimination of All Forms of Discrimination against WWomen,
18 December 1979

— Optional Protocol to the Convention on the Elimination of All Forms of
Discrimination against WWomen, 6 October 1999

e Convention against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment, 10 December 1984

— Optional Protocol to the Convention against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment, 18 December 2002

e Convention on the Rights of the Child, 20 November 1989

— Optional Protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornography, 25 May 2000

— Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict, 256 May 2000

— Optional Protocol to the Convention on the Rights of the Child on a
communications procedure, 19 December 2011

¢ |nternational Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families, 18 December 1990

e Convention on the Rights of Persons with Disabilities, 13 December 2006

— Optional Protocol to the Convention on the Rights of Persons with Disabilities,
13 December 2006

¢ |nternational Convention for the Protection of All Persons from Enforced
Disappearance, 20 December 2006

Other selected UN instruments
e Universal Declaration of Human Rights, 10 December 1948

e Declaration on the Human Rights of Individuals Who are not Nationals of the
Country in which They Live, 13 December 1985

e Declaration on the Rights of Persons belonging to National or Ethnic, Religious
or Linguistic Minorities, 18 December 1992

e Durban Declaration and Programme of Action (from the World Conference
against Racism, Racial Discrimination, Xenophobia and related Intolerance,
2001) and the Outcome Document of the Durban Review Conference, 2009

¢ Recommended Principles and Guidelines on Human Rights and Human
Trafficking, text presented to the Economic and Social Council as an addendum
to the report of the United Nations High Commissioner for Human Rights
(UN doc. E/2002/68/Add.1)
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Migrants therefore enjoy the human rights available to all persons under UN and ILO
conventions (see next section), and under regional human rights instruments.

2.2.2 International labour standards

From its very inception, ILO resolved that migrant workers deserve special attention.
Indeed, the protection of migrant workers is enshrined in the Preamble to the [LO
Constitution (second recital) as one of the areas where an improvement in labour
conditions is seen as urgent:

Whereas condlitions of labour exist involving such injustice,
hardship and privation to large numbers of persons as

to produce unrest so great that the peace and harmony
of the world are imperilled,; and an improvement of

these conditions is urgently required, as, for example,

by the regulation of the hours of work, including the
establishment of a maximum working day and week,

the requlation of the labour supply, the prevention of
unemployment, the provision of an adequate living wage,
the protection of the worker against sickness, disease

and injury arising out of his employment, the protection

of children, young persons and women, provision for old
age and injury, protection of the interests of workers
when employed in countries other than their own,
recognition of the principle of equal remuneration for work
of equal value, recognition of the principle of freedom of
association, the organization of vocational and technical
education and other measures; |...] [Emphasis added]

As noted above, in principle, all international labour standards, unless otherwise stated,
are applicable to all migrant workers. Those standards include those set out in the
eight ILO conventions on fundamental rights identified in the 1998 ILO Declaration

on Fundamental Principles and Rights at Work. They apply to all migrant workers,
irrespective of their migration status.

Box 2.5 The 1998 ILO Declaration on Fundamental Principles and Rights
at Work

In 1998, the International Labour Conference adopted the Declaration of
Fundamental Principles and Rights at \Work and named four rights as an
interconnected foundation for human rights at the workplace. The Declaration
states the following:
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[AJll Members, even if they have not ratified the
Conventions in question, have an obligation, arising
from the very fact of membership in the Organization,

to respect, to promote and to realize, in good faith and
in accordance with the [ILO] Constitution, the principles
concerning the fundamental rights which are the subject
of those Conventions, namely:

e freedom of association and the effective recognition of
the right to collective bargaining,

e elimination of all forms of forced or compulsory labour;
e effective abolition of child labour, and

® climination of discrimination in respect of employment
and occupation.

In adopting the Declaration, the Conference recognized in the Declaration’s
preamble that:

[T]he ILO should give special attention to the problems
of persons with special social needs, particularly the
unemployed and migrant workers, and mobilize and
encourage international, regional and national efforts
aimed at resolving their problems, and promote effective
policies aimed at job creation.

International labour standards also encompass standards of general application, such

as the ILO "priority” or “governance” conventions concerning labour inspection,
employment policy and tripartite consultation, as well as standards addressing protection
of wages and occupational safety and health; and instruments containing specific
provisions on migrant workers, such as those on social security, private employment
agencies, HIV and AIDS, and domestic work. ILO supervisory bodies (see below) closely
monitor their effective application to migrant workers. ILO has also pioneered the
development of specific international standards for the governance of labour migration
and protection of migrant workers, which are discussed in the next section.

Box 2.6 International labour standards and migrant workers

Constitutional documents

ILO Constitution, 1919 (Preamble, recital 2), as amended by the Declaration of
Philadelphia, 1944

ILO Declaration on Fundamental Principles and Rights at Work, 1998

ILO Declaration on Social Justice for a Fair Globalization, 2008
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Conventions on fundamental rights
e Abolition of forced labour

— Forced Labour Convention, 1930 (No. 29) and the Protocol of 2014 to the
Forced Labour Convention

— Abolition of Forced Labour Convention, 1957 (No. 105)
¢ Elimination of child labour

— Minimum Age Convention, 1973 (No. 138)

— Worst Forms of Child Labour Convention, 1999 (No. 182)
e Trade union rights

— Freedom of Association and Protection of the Right to Organize Convention,
1948 (No. 87)

— Right to Organize and Collective Bargaining Convention, 1949 (No. 98)
e Equality and non-discrimination in employment and occupation
— Equal Remuneration Convention, 1951 (No. 100)
— Discrimination (Employment and Occupation) Convention, 1958 (No. 111)
Governance conventions
Labour Inspection Convention, 1947 (No. 81)
Employment Policy Convention, 1964 (No. 122)
Labour Inspection (Agriculture) Convention, 1969 (No. 129)
Tripartite Consultation (International Labour Standards) Convention, 1976 (No. 144)
Selected conventions and recommendations of general application
Labour Clauses (Public Contracts), 1949 (No. 94)
Protection of Wages Convention, 1949 (No. 95)
Employment Injuries Benefit Convention, 1964 (No. 121)
Minimum Wage Fixing Convention, 1970 (No. 131)
Nursing Personnel Convention, 1977 (No. 149)
Occupational Safety and Health Convention, 1981 (No. 155)
Occupational Health Services Convention, 1985 (No. 161)
Safety and Health in Construction Convention, 1988 (No. 167)
Working Conditions (Hotels and Restaurants) Convention, 1991 (No. 172)
Safety and Health in Mines Convention, 1995 (No. 176)

47



Maternity Protection Convention, 2000 (No. 183)
Safety and Health in Agriculture Convention, 2001 (No. 184)

Selected conventions and recommendations containing specific
provisions on migrant workers

Equality of Treatment (Accident Compensation) Convention, 1925 (No. 19)
Employment Service Convention, 1948 (No. 88)
Social Security (Minimum Standards) Convention, 1952 (No. 102)

Protection of Migrant Workers (Underdeveloped Countries) Recommmendation,
1955 (No. 100)

Plantations Convention, 1958 (No. 110)

Equality of Treatment (Social Security) Convention, 1962 (No. 118)
Maintenance of Social Security Rights Convention, 1982 (No. 157)

Private Employment Agencies Convention, 1997 (No. 181)

HIV and AIDS Recommendation, 2010 (No. 200)

Domestic Workers Convention, 2011 (No. 189)

Domestic Workers Recommendation, 2011 (No. 201)

Social Protection Floors Recommendation, 2012 (No. 202)

Forced Labour (Supplementary Measures) Recommendation, 2014 (No. 203)

Transition from the Informal to the Formal Economy Recommendation, 2015
(No. 204)

Conventions and recommendations on migrant workers

Migration for Employment Convention (Revised), 1949 (No. 97)
Migration for Employment Recommendation (Revised), 1949 (No. 86)
Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)
Migrant Workers Recommendation, 1975 (No. 151)

The texts of all ILO conventions and recommendations are available from the
International System on International Labour Standards — NORMLEX.

Moreover, jurisprudence at the regional level has reinforced the notion that international
labour standards and national labour laws should apply to all migrant workers.
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Box 2.7 Advisory opinion of the Inter-American Court of Human Rights on
the rights of undocumented migrants

In accordance with Article 64(1) of the American Convention on Human Rights
(ACHR), Member States of the Organization of American States (OAS) may
consult the Inter-American Court of Human Rights regarding the interpretation
of ACHR or of other treaties concerning the protection of human rights in the
American states. In 2003, at the request of Mexico, the court issued a sweeping
advisory opinion that clearly reinforces the application of international labour
standards to non-national workers, particularly those in irregular status. The
court found that non-discrimination and the right to equality are applicable to

all residents, regardless of their migration status; that states thus cannot restrict
the labour rights of unauthorized workers, including their equal rights to social
security; and that once the employment relationship is initiated, unauthorized
workers are entitled to the full panoply of labour and employment rights available
to authorized workers. The court took the unanimous view that:

The migratory status of a person can never be a
Justification for depriving him [or her] of the enjoyment
and exercise of his [or her] human rights, including those
related to employment. On assuming an employment
relationship, the migrant acquires rights as a worker,
which must be recognized and guaranteed, irrespective
of his [or her] regular or irreqular status in the State of
employment. These rights are a consequence of the
employment relationship.

Juridical Condition and Rights of Undocumented Migrants, Advisory Opinion OC-
18/03, Inter-Am. Ct. H.R., (ser. A) No. 18, 17 September 2003.

Even though advisory opinions are strictly speaking not legally binding, they
produce legal effects not only on the state or organ requesting an advisory
opinion, but on all OAS Member States. Moreover, the court has since

reiterated that the principle of equality before the law, equal protection and non-
discrimination applies to undocumented workers in its contentious jurisdiction.
For example, see Vélez Loor v. Panama (judgment of 23 November 2010, Inter-
Am. Ct. H. R. (ser. C) No. 218, para. 100), where the court ruled that “States
should respect human rights and guarantee their exercise and enjoyment to

all persons who are within their territory, without discrimination based on their
regular or irregular status, or their nationality, race, gender or any other reason”.
See also Nadege Dorzema et al. v. Dominican Republic (judgment of 24 October
2012, Inter-Am. Ct. H. R. (ser. C) No. 251, para. 154) and Pacheco Tineo Family v.
Plurinational State of Bolivia (judgment of 25 November 2013, Inter-Am. Ct. H. R.
(ser. C) No. 272, para. 129).
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2.2.3 International standards specifically addressing
labour migration and migrant worker rights

The particular challenges of regulating labour migration while adequately protecting
migrant workers has led to the elaboration of three specific instruments under UN
auspices, as outlined below in chronological order. Two of those instruments have been
adopted by the International Labour Conference of the ILO while the third is a core
human rights treaty, adopted by the UN General Assembly. All three instruments are
subject to ILO and UN human rights supervisory mechanisms, respectively (see below).

ILO Migration for Employment Convention (Revised), 1949 (No. 97)

Convention No. 97 revised and brought up to date earlier ILO standards and included
legal and regulatory provisions for migrant workers in reqular situations. It contains
provisions regulating the conditions in which labour migration should take place —
including obligations to provide an adequate and free service to assist migrant workers
(Article 2) and to take steps against misleading propaganda (Article 3), and standards
for protection of workers from discrimination and exploitation while employed in
countries other than their own. Article 6 establishes the principle of equal treatment

of lawfully resident migrant workers and nationals on the grounds of nationality,

race, religion and sex in respect of wages and working conditions, trade union

rights, accommodation, social security, employment taxes and legal proceedings.
Convention No. 97 is accompanied by the non-binding Migration for Employment
Recommendation (Revised), 1949 (No. 86), which provides further guidelines on the
regulation of labour migration. The Annex to Recommendation No. 86 contains a model
bilateral labour migration agreement, which has served as a blueprint for ILO Member
States in designing their own bilateral arrangements for regulating labour migration
(see also Box 2.15).

ILO Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)

Convention No. 143 was adopted at a time when the attention of the international
community was being drawn to the growing abuses connected with irregular migration.
It is divided into two parts. Part | on migrations in abusive conditions contains
provisions aimed at eliminating unauthorized migration and “illegal” employment.
Article 1 obliges States Parties to respect the basic human rights of all migrant workers,
including those in an irregular status. Basic human rights are understood to include

the fundamental human rights contained in the international instruments adopted by
the UN in this domain, which include some of the fundamental principles and rights

at work found in the ILO fundamental conventions. Specifically, Article 8 underlines
that migrant workers are not to be regarded as in an irregular situation by the mere
fact of losing their employment, while Article 9(1) stipulates that migrant workers in an
irregular status who cannot be regularized are entitled to equal treatment in respect

of rights arising out of past employment as regards remuneration, social security and
other benefits. Part Il of Convention No. 143 on equality of opportunity and treatment
focuses on regular migration and facilitates in effect the integration of migrant

workers who are lawfully resident in host countries. Article 10 requires the state to
adopt a national policy designed to promote and guarantee equality of opportunity
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and treatment for migrant workers and members of their families lawfully within the
territory, which implies taking active measures, some of which are set out in Article 12.
Examples of such measures include cooperation with workers’ and employers’
organizations and other appropriate bodies; enactment of legislation and adoption

of educational programmes as necessary to implement the national policy; repeal of
legislation and modification of administrative instructions and practices inconsistent
with the national policy; formulation and application of a social policy in consultation
with representative employer and worker organizations; and ensuring equal treatment
for all migrant workers with regard to their working conditions. Convention No. 143

is accompanied by the Migrant Workers Recommendation, 1975 (No. 157), which
sets out further guidance on equality of opportunity and treatment, social policy, and
employment and residence of migrant workers.

Box 2.8 Human interest story: edging closer to justice — the journey of
migrant domestic workers in Lebanon

After witnessing war first-hand during the Israeli invasion of Lebanon, in July
2006, Jennifer [a Philippine national] who wishes to withhold her family name to
protect her identity, did not want to renew her contract to work in Lebanon as a
migrant domestic worker. [...]

The Philippine embassy took Jennifer in for two weeks, and arranged for her flight
back home. But after many months of arduous work in Lebanon, she was forced
to leave without her unpaid wages.

Although this was the end of Jennifer’s ordeal as a migrant domestic worker in
Lebanon, it was the start of her long journey to achieving justice through the
Lebanese judicial system. [...]

“Under the Lebanese law, a migrant domestic worker has the right to file a
complaint in front of the judge or the police, and the right to a fair trial, like any
other Lebanese citizen [...]."

The first time a Lebanese court ruled in favour of a migrant domestic worker was
in 2005. Then, a judge ruled for the payment of 500,000 Lebanese liras — around
US$ 330 - to a migrant domestic worker, represented by Caritas, who was found
to have been abused and exploited by an employer in the Bekaa Valley in south-

eastern Lebanon.

Since then, many domestic workers in Lebanon have taken their cases to court.
While it is a slow and challenging process, their quest for justice has been
delivering results, and the consequences of these landmark rulings are trickling
down through society, slowly changing how many Lebanese perceive migrant
domestic workers and their rights. Today, compensation for abuse and forced
labour can reach up to US$ 20,000.
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This month, seven years after speaking to Jennifer at the Philippine Embassy in
Beirut, the Caritas lawyer [dealing with her case] finally had some good news.
Caritas had managed to get a ruling in her favour, and the wages owed to her by
former employers have now been transferred to her.

“Edging closer to justice: The journey of migrant domestic workers in Lebanon”,
ILO Media Centre, International Labour Office, 2014

Given that ILO is a tripartite organization comprising governments, workers and
employers, consultation with workers’ and employers’ organizations is seen as key in
all policy areas relating to the world of work. Recommmendation No. 86, paragraph 4(2),
specifically proposes that such consultation take place “on all general questions
concerning migration for employment”. The four ILO instruments specifically concerned
with the protection of migrant workers and the governance of labour migration are
complemented by the ILO Multilateral Framework on Labour Migration, 2006. The
Framework comprises a set of non-binding principles and guidelines supported by

a compendium of “best practices” in the following nine areas: decent work, global
knowledge base, effective management/governance of labour migration, means for
international cooperation on labour migration, prevention of and protection against
abusive migration practices, social integration and inclusion, protection of migrant
workers, migration and development, and the migration process.

International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families (ICRMW), 1990

ICRMW was adopted by the UN General Assembly on 18 December 1990. It is the
most comprehensive international treaty dealing with the rights of migrant workers and
their families, migration regulation and inter-state cooperation on migration, and is one
of the core international human rights treaties.

ICRMW explicitly spells out that fundamental rights articulated in the Universal
Declaration of Human Rights and guaranteed under the International Covenant on Civil
and Political Rights and the International Covenant on Economic, Social and Cultural
Rights and other core human rights treaties apply to all migrant workers. Part Il of
ICRMW underscores the application of the non-discrimination principle to all migrant
workers, who are entitled to the rights in ICRMW “without distinction of any kind

such as to sex, race, colour, language, religion or conviction, political or other opinion,
national, ethnic or social origin, nationality, age, economic position, property, marital
status, birth or other status” (Article 7). The rights applicable to all migrant workers and
members of their families, including those in an irregular situation, are enumerated

in Part lll (Articles 8 to 35) and include the freedom to leave and enter any state,
including the state of origin (Article 8); the right to liberty and security of person, and to
protection against violence, physical injury, threats and intimidation, whether by public
officials or by private individuals, groups or institutions (Article 16); the right to equality
with nationals of the state concerned before courts and tribunals (Article 18); the
prohibition of collective expulsion and safeguards in the expulsion process (Article 22);
the right to recognition everywhere as a person before the law (Article 24); and the
right to information (Article 33). Fundamental social rights as regards equal treatment
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with nationals in respect of remuneration and other conditions of work and terms of
employment (Article 25), social security (Article 27), access to medical care (Article 28)
and education (Article 30) are also protected.

Part IV of ICRMW enumerates the more specific rights of migrant workers and family
members who are in a documented or regular situation, such as those addressing
family reunification (Article 44) and access to the labour market (Articles 52 and 53).
Part V contains a number of provisions dealing with particular categories of migrant
workers, such as frontier workers, seasonal workers, project-tied workers and the self-
employed.

Part VI promotes sound, equitable, humane and lawful conditions in connection with
the international migration of migrant workers and members of their families, and sets
out principles for intergovernmental consultation and cooperation on the regulation of
labour migration.

As of 12 August 2015, 87 countries and territories — two-thirds of the some

130 countries and territories for which international migration is an important feature
— are bound by at least one of these three complementary conventions. While ICRMW
has not yet been ratified by any single high-income country, 11 EU Member States
(among them most of the larger migrant destination countries), Israel, Norway and
New Zealand have ratified one or both of the ILO conventions on migrant workers.

A number of newly industrialized countries, such as Brazil, China (Hong Kong Special
Administrative Region) and Malaysia (Sabah) are also bound by Convention No. 97.
One reason provided for non-ratification of ICRMW by high-income countries is

that the distinction between the economic and social rights afforded to migrant
workers and members of their families in an irregular situation and regular migrants
is insufficiently clear (EU Council Conclusions on the 2013 UN High-Level Dialogue
on Migration and Development and on broadening the development-migration nexus,
para. 13). However, as observed below and in Chapter 3, human rights apply to all
persons, irrespective of their nationality and migration status, and any differences in
treatment between nationals and non-nationals (including those in irregular status),
or between different groups of non-nationals, need to serve a legitimate objective,
and any action taken to achieve that objective must itself be proportionate and
reasonable (The economic, social and cultural rights of migrants in an irregular
situation, United Nations, 2014, p. 24).

Box 2.9 Ratifications of ILO Conventions Nos. 97 and 143 and the UN
migrant workers convention
ILO Migration for Employment Convention (Revised), 1949 (No. 97)

Africa: Algeria, Burkina Faso, Cameroon, Kenya, Madagascar, Malawi, Mauritius,
Nigeria, United Republic of Tanzania (Zanzibar), Zambia

Americas and Caribbean: Bahamas, Barbados, Belize, Brazil, Cuba, Dominica,
Ecuador, Grenada, Guatemala, Guyana, Jamaica, Saint Lucia, Trinidad and Tobago,
Uruguay, Venezuela
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Asia and Pacific: Hong Kong (Special Administrative Region, China), Kyrgyzstan,
Malaysia (Sabah), New Zealand, Philippines, Tajikistan

Europe: Albania, Armenia, Belgium, Bosnia and Herzegovina, Cyprus, France,
Germany, Italy, Montenegro, Netherlands, Norway, Portugal, Republic of
Moldova, Serbia, Slovenia, Spain, the former Yugoslav Republic of Macedonia,
United Kingdom

Middle East: |srael

ILO Migrant Workers (Supplementary Provisions) Convention, 1975
(No. 143)

Africa: Benin, Burkina Faso, Cameroon, Guinea, Kenya, Togo, Uganda
Americas and Caribbean: Venezuela
Asia and Pacific: Philippines, Tajikistan

Europe: Albania, Armenia, Bosnia and Herzegovina, Cyprus, Italy, Montenegro,
Norway, Portugal, San Marino, Serbia, Slovenia, Sweden, the former Yugoslav
Republic of Macedonia

International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, 1990

Africa: Algeria, Burkina Faso, Cape Verde, Egypt, Ghana, Guinea, Lesotho, Libya,
Madagascar, Mali, Mauritania, Morocco, Mozambique, Niger, Nigeria, Rwanda,
Senegal, Seychelles, Uganda

Americas and Caribbean: Argentina, Belize, Bolivia, Chile, Colombia, Ecuador,
El Salvador, Guatemala, Guyana, Honduras, Jamaica, Mexico, Nicaragua,
Paraguay, Peru, Saint Vincent and the Grenadines, Uruguay

Asia and Pacific: Bangladesh, Indonesia, Kyrgyzstan, Philippines, Sri Lanka,
Tajikistan, Timor-Leste

Europe: Albania, Azerbaijan, Bosnia and Herzegovina, Turkey
Middle East: Syria
This convention has also been signed by 18 countries (as of 12 August 2015):

Africa: Benin, Cameroon, Chad, Comoros, Congo, Gabon, Guinea-Bissau, Liberia,
Sao Tome and Principe, Sierra Leone, Togo

Americas and Caribbean: Haiti, Venezuela
Asia and Pacific: Cambodia, Palau

Europe: Armenia, Montenegro, Serbia

Collectively, these three conventions provide a broad and comprehensive framework
covering most issues related to the treatment of migrants. These are not just
instruments on the protection of rights; they contain provisions to encourage and guide
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intergovernmental consultation, information sharing and cooperation on nearly all
aspects of international migration.

Box 2.10 Ten reasons to ratify the international conventions on protection
of migrant workers

1.

To put in place the essential legal foundation and framework for national
policy to regulate labour migration, protect migrant workers and ensure
social cohesion.

To obtain public support for labour migration policy and practice by
demonstrating conformity with international human rights norms and
labour standards.

To show that migrant origin and destination countries are accountable
to the same basic rules for citizens, nationals abroad and foreigners on
their territories.

To protect the rights and gains of national and migrant workers alike by
ensuring a “level playing field” of equality of treatment and non-discrimination.

To ensure that standards relating to decent work are applied to all workers.

To discourage treating migrant workers as commodities by establishing their
human and labour rights in national law.

To guarantee freedom of association and collective bargaining for all workers
by ensuring that migrant workers' rights are recognized and protected
under law.

To enable states to benefit from the contribution of key actors in the world
of work in devising labour migration policies and associating migrants
themselves in their formulation, given that migrants are often represented
by trade unions and that adoption and implementation of international
instruments addressing the world of work involve social dialogue.

To reduce irregular migration and trafficking in persons by eliminating
incentives for labour exploitation, abusive working conditions and unauthorized
employment.

. To obtain guidance for national policy and for international cooperation on

migration through periodic review by the ILO and UN human rights supervisory
systems, and their advisory services.

Adapted from Guide on Ratification: International Convention on the Protection
of the Rights of All Migrant Workers and Members of Their Families, International
Steering Committee for the Campaign for Ratification of the Migrants Rights
Convention, April 2009.
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2.3 Supervision of international human
rights norms and labour standards

Ratification of international human rights instruments and international labour standards
is insufficient in itself to guarantee their effective application at the national level. This
question is considered in a little more detail in Chapter 5, but it is important to underline
that the international human rights and labour standards systems both have a formal
review process to assist States Parties in effectively implementing their commitments.
In both cases, governments are expected to submit regular reports on the national
measures they have taken to implement the conventions to which they are party and
difficulties they may have encountered. These reports are reviewed by independant
committees of experts. The general purposes of both systems are to encourage
application of the standards, ensure their consistent interpretation internationally and
identify areas where states may experience difficulties or have gaps in implementation.
For this last purpose international advisory services and technical cooperation can be
obtained to support appropriate implementation of these conventions.

There are some differences, however, between the two systems, as described below.

2.3.1 United Nations treaty bodies

In the UN international human rights system, implementation of each of the core
human rights treaties is monitored by a “treaty body”, made up of experts elected
from among the States Parties. Treaty implementation rests with States Parties, which
accept the obligation to report regularly on the treaties. The treaty bodies review these
reports and provide recommendations on state implementation, known as concluding
observations. The treaty bodies also provide guidance to states on the interpretation of
specific treaty provisions by issuing general comments/recommendations. They may
also hear individual or inter-state complaints, where provided for under the treaties and
accepted by the State Party concerned. As already indicated above, most of the core
UN human rights treaties apply to migrant workers and members of their families, and
the treaty bodies regularly raise concerns about migrant workers that fall within those
treaty frameworks.

Box 2.11 Examples of general comments and recommendations of
relevance to migrants adopted by UN treaty bodies

In its General Comment No. 15 (1986) on The position of aliens under the
Covenant on Civil and Political Rights, adopted in April 1986, the Human Rights
Committee made it clear that there shall be no discrimination between “aliens”
and citizens in the application of human rights guaranteed by the Covenant.
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In its General Comment No. 30 (2004) on Discrimination against non-
citizens, adopted in August 2004, the Committee on the Elimination of Racial
Discrimination (CERD) recommended that States Parties to the International
Convention on the Elimination of All Forms of Racial Discrimination (ICERD) adopt
measures to “[ejnsure that legislative guarantees against racial discrimination apply
to non-citizens regardless of their immigration status, and that the implementation
of legisiation does not have a discriminatory effect on non-citizens”. Moreover, it
recommended inter alia that states should adopt measures to ensure “that public
educational institutions are open to non-citizens and children of undocumented
migrants residing in the territory of the State party"”; to "“eliminate discrimination
against non-citizens in relation to working conditions and work requirements”;

and “to prevent and redress the serious problems commonly faced by non-citizen
workers, in particular by non-citizen domestic workers, including debt bondage,
passport retention, illegal confinement, rape and physical assault”. The Committee
clarified also that “all individuals are entitled to the enjoyment of labour and
employment rights, including the freedom of assembly and association, once an
employment relationship has been initiated until it is terminated" .

In its General Recommendation No. 26 (2008) on Women migrant workers,
adopted in December 2008, the Committee on the Elimination of Discrimination
against Women affirmed that the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) applies to all women, including migrant
women, and that the latter should not be discriminated against in any sphere of
their lives.

In its General Comment No. 20 (2009) on Non-discrimination in economic,
social and cultural rights (art. 2, para. 2), adopted in June 2009, the Committee
on Economic, Social and Cultural Rights confirmed that the term “other status”

in the non-discrimination provision, Article 2(1) of the International Covenant on
Economic, Social and Cultural Rights, encompasses additional prohibited grounds
of discrimination, including that of nationality, with the result that the rights in the
Covenant “apply to everyone including non-nationals, such as refugees, asylum-
seekers, stateless persons, migrant workers and victims of international trafficking,
regardless of legal status and documentation” (para. 30).

Human Rights Treaty Bodies — General Comments, United Nations.

Under Article 72, ICRMW application is monitored by the Committee on the Protection
of the Rights of all Migrant Workers and Members of their Families, known more
commonly as the Committee on Migrant Workers. The Committee consists of

14 independant experts who serve in their personal capacity. States Parties are obliged
to submit an initial report within one year following ICRMW's entry into force for

the State Party concerned and to report thereafter every five years on the steps they
have taken to implement it. They should also indicate the difficulties encountered in
implementing ICRMW and provide information on migration data, such as migration
flows and the number of migrant workers in the country. The challenges in collecting
such data were considered in a day of general discussion on the role of migration
statistics for treaty reporting and migration policies, which the Committee organized
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in April 2013. After examining the reports, the Committee adopts concluding
observations, which are transmitted to the State Party concerned. The Committee

has also started to issue general comments, the first of which was adopted at its 13th
Session in December 2010, concerning migrant domestic workers, providing guidance
on ICRMW's application to this group of migrant workers, who are particularly
vulnerable to abuse and exploitation. A second general comment on the rights of
migrant workers in an irregular situation and members of their families was adopted
by the Committee at its 18th Session, in April 2013. The Committee’s concluding
observations to States Parties, the general comments as well as the initial and periodic
reports of States Parties, are available from: http://www.ohchr.org/EN/HRBodies/CMWW/
Pages/CMWIndex.aspx.

Once 10 States Parties have accepted the procedure, in accordance with Article 77,
the Committee will also be able to consider individual complaints or communications
from individuals claiming that their rights under the ICRMW have been violated.

As of 12 August 2015, three States Parties (El Salvador, Mexico and Uruguay) had
accepted it.

2.3.2 United Nations Charter-based system
of human rights protection

The UN Charter-based system of human rights protection includes the following
principal mechanisms, which have undergone revision since the establishment of the
new Human Rights Council to replace the Commission on Human Rights in 2006:

e The possibility of bringing complaints under the confidential 5/1 procedure
“to address consistent patterns of gross and reliably attested violations of all human
rights and all fundamental freedoms occurring in any part of the world and under any
circumstances” (Human Rights Council (HRC) Res. 5/1 of 18 June 2007 — formerly
the 1503 procedure under ECOSOC Res. 1503 (XLVIII) (1970));

e Special Procedures of the Human Rights Council, designating a rapporteur, working
group or Special Representative of the UN Secretary-General to consider violations of
human rights relating to a specific country situation or thematic issue in all parts of
the world; and

e Universal periodic review (UPR), a state-driven process under the auspices of the
Human Rights Council, which ensures that the human rights obligations of all
193 UN Member States are subject to scrutiny.

These UN Charter-based mechanisms are important for migrants because they are
applicable to all UN Member States, whether or not they have ratified any of the
international human rights treaties, including any specific instrument protecting
migrants. The last two mechanisms are particularly relevant to ensuring that the rights
of all migrants are adequately protected.
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Box 2.12 Parliamentarians’ engagement with United Nations human rights
mechanisms

Parliamentarians are ideally placed to bring international human rights standards
to the national and community level and thus help ensure that they have real
impact on the ground.

Parliaments and their members can play a key role in the UN Human Rights
Council’s UPR and the work of the UN human rights treaty bodies, including the
Committee on Migrant Workers, which oversee the implementation of the core
UN human rights treaties.

A feature common to UPR and the UN human rights treaty bodies is the regular
review, every four or five years, of individual states’ human rights situation and the
adoption of concrete recommendations for action to enhance respect for human
rights at the national level.

IPU has placed strong emphasis on enhanced parliamentary involvement in those
international human rights procedures, in particular UPR. Regional seminars on
fostering the contribution of parliaments to UPR have been organized by IPU and
its partners since 2014, and the importance of the parliamentary contribution

was affirmed in a unanimously adopted Human Rights Council resolution in June
2014 (A/HRC/RES/26/29). Among the outcomes of the seminars and the 2014
resolution was the recommendation that members of parliament can contribute to
UPR process by participating:

¢ in the preparation of their respective state’s national report to the Human Rights
Council;

e as part of the state delegation presenting the national report to the Human
Rights Council; and

¢ in the consideration, follow-up and implementation of recommendations from
the international community during the review.

Given the similarity between the reporting procedures of UPR and the UN
human rights treaty bodies, these recommendations for enhanced parliamentary
involvement are also applicable to the work of the treaty bodies.

As of 1 June 2015, there were 41 thematic mandates and 14 country mandates under
the Special Procedures of the Human Rights Council. One very relevant thematic
mandate is that of the UN Special Rapporteur on the human rights of migrants, which
was established in 1999 by the former UN Commission on Human Rights and has
been extended on five occasions. Professor Frangois Crépeau (Canada) is the current
incumbent. The Special Rapporteur’s main functions include examining ways and
means to overcome the obstacles existing to the full and effective protection of the
human rights of migrants; requesting and receiving information from all relevant
sources, including migrants themselves, on violations of the human rights of migrants
and their families; formulating appropriate recommendations to prevent and remedy
violations of the human rights of migrants, wherever they may occur; and promoting
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the effective application of relevant international norms and standards on the issue.

The Special Rapporteur is also required to take into account a gender perspective when
requesting and analysing information, and to give special attention to the occurrence of
multiple discrimination and violence against migrant women. The Special Rapporteur
presents regular reports, including on country visits, to the Human Rights Council and
to the General Assembly.

Box 2.13 Engaging with the United Nations Special Rapporteur on the
human rights of migrants

Since 2000, the Special Rapporteur on the human rights of migrants has engaged
with parliamentarians from a number of states while on fact-finding country
visits, including to Albania, Canada, Ecuador, Guatemala, Italy, Mexico, Peru,

the Philippines, Romania, Senegal and South Africa.

The Special Rapporteur’s visits may also help stimulate action, including at the
parliamentary level. During the 2001 visit to Ecuador, the authorities informed

the Special Rapporteur that accession to the International Convention on the
Protection of the Rights of All Migrant Workers and Members of their Families
had been approved by the Congressional Commission on International Affairs

and National Defence. By the time the Rapporteur’s report was published in
February 2002, Congress had ratified the Convention. The Ecuadorian Migration
Act was also amended by Congress, in 2004, pursuant to the Special Rapporteur’s
recommendation that the Act be in compliance with the Convention.

The human rights of migrants are not only the subject of Professor Crépeau’s

mandate but have also been considered under the thematic mandates of other special
rapporteurs and working groups, such as the Special Rapporteur on trafficking in
persons, especially in women and children, the Special Rapporteur on violence against
women, its causes and consequences and the Special Rapporteur on contemporary
forms of slavery, its causes and its consequences. The work of the Special Rapporteur
on contemporary forms of racism, racial discrimination, xenophobia and related
intolerance is particularly important since “migrants” are one of the groups to which
the Special Rapporteur has to give particular attention when investigating incidents

of contemporary forms of racism and racial discrimination. Moreover, the work of the
Working Group on Arbitrary Detention has also drawn attention to the growing number
of state detention practices in respect of migrants around the world.

With the examination of all UN Member States within its first cycle (2006 — 2011) now
completed, UPR has proved to be a useful mechanism in drawing attention to the
human rights obligations of states towards certain groups of persons at risk, including
migrants. Frequent recommendations submitted to Member States by their peers
include ratification of international human rights instruments, including ICRMW.
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2.3.3 International Labour Organization supervisory procedures

ILO requires countries that have ratified fundamental and priority/governance conventions
to submit reports at intervals of three years and every five years for technical conventions.
Reports may be requested at shorter intervals. Employers’ and workers' organizations
have the right to comment on the government'’s reports and submit communications

on the application of conventions directly to ILO. These are examined by the Committee
of Experts on the Application of Conventions and Recommendations (CEACR), which
meets once a year to examine reports on all ILO conventions. The members of CEACR
are outstanding legal experts at the international and national level appointed by the
Governing Body upon the proposal of the ILO Director-General. Appointments are made
in a personal capacity from among impartial persons of competence and independant
standing from different geographic regions, legal systems and cultures. CEACR makes
two kinds of comments. Observations concern fundamental questions raised by the
application of a particular convention by a state, and are published in CEACR's annual
report submitted to the International Labour Conference. Direct requests relate to more
technical questions or requests for further information. They are not published in the
report but are publicly available on the ILO website (NORMLEX — Information System

on International Labour Standards), and directly communicated to the governments
concerned. The Conference Committee on the Application of Standards — a standing
committee of the International Labour Conference composed of government, employer
and worker delegates — examines the report of CEACR and selects from it a number of
observations for discussion.

The ILO Constitution also provides for two kinds of complaints to be filed alleging
violation of ratified conventions. Representations (governed by Articles 24 and 25)
may be filed by employers’ and workers’ organizations against any member state for
non-observance of a particular convention that state has ratified, and are examined by
a three-member tripartite committee of the Governing Body. Complaints (governed
by Articles 26 to 34) may be filed against a Member State for not complying with a
ratified convention by another Member State which has ratified the same convention,
delegates to the International Labour Conference, or by the Governing Body in its own
capacity. The Governing Body may form a commission of inquiry which is responsible
for carrying out a full investigation of the complaint, visiting the country concerned,
holding hearings, making recommendations and filing its report.

In 1951, soon after adopting its two fundamental conventions addressing trade union
rights (Conventions Nos. 87 and 98), ILO established the Committee on Freedom

of Association (CFA) — which is an ILO Governing Body committee composed of an
independant chairperson and three representatives each of governments, employers
and workers — for the purpose of examining complaints about violations of freedom
of association, irrespective of whether the country concerned had ratified the relevant
conventions. Complaints may be brought to the CFA against an ILO Member State by
employers’ and workers’ organizations.

A fuller account of ILO’s supervisory system is provided in the ILO publication Rules
of the game: A brief introduction to international labour standards (revised edition,
2014), and, as noted above, |ILO supervisory material is available from [LO’s website in
NORMLEX — Information System on International Labour Standards.
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2.4 Regional instruments relating
to migration governance and protection
of the rights of migrants

In addition to the international instruments adopted under the auspices of the UN and
ILO, the protection of human rights is the subject of a number of regional treaties,
namely the American Convention on Human Rights (ACHR), 1969, the African Charter
on Human and Peoples’ Rights, 1981, the League of Arab States Charter on Human
Rights, 2004, and the European Convention for the Protection of Human Rights and
Fundamental Freedoms, 1950, as well as their related Protocols. In principle, as with
international human rights and labour standards, these regional treaties are generally
applicable to all human beings regardless of nationality or immigration status, and thus
are also relevant for the protection of migrants.

There are also a number of specific regional and sub-regional instruments, adopted
in the form of legally binding agreements or non-binding declarations, or expressing
regional policy with regard to migration. Information on the most important of these
specific instruments is provided below.

Europe: Two specific instruments relating to the protection of migrant workers

have been adopted under the auspices of the Council of Europe, which comprises

47 Member States. The European Social Charter, adopted in 1961 and revised in 1996,
contains Article 18 on “the right to engage in a gainful occupation in the territory of
other Contracting Parties” and Article 19 on “The right of migrant workers and their
families to protection and assistance”, which applies to migrant workers lawfully within
the countries concerned. A number of other provisions in the Charter, concerning the
provision of medical assistance, social security and the protection of young persons,
are also of particular relevance to migrants. The European Convention on the Legal
Status of Migrant Workers, adopted in 1977, is based on the premise that “the legal
status of migrant workers who are nationals of Council of Europe Member States should
be regulated so as to ensure that as far as possible they are treated no less favourably
than workers who are nationals of the receiving State in all aspects of living and working
conditions” (Preamble). A number of non-binding measures have also been adopted
under the auspices of the Council of Europe, including by the Parliamentary Assembly,
which is an organ comprising parliamentarians from Member States that has a
Committee on Migration, Refugees and Displaced Persons. One of the priority areas of
the Committee’s work is “strengthening the protection of rights of migrants, refugees,
asylum seekers, and displaced persons”. The Parliamentary Assembly has adopted a
number of measures on the human rights of migrants, most notably Resolution 1509
(2006) on the human rights of irregular migrants, which enumerates a minimum set
of human rights applicable to this group of migrants. The Council of Europe also hosts
a Commissioner for Human Rights. The human rights of immigrants, refugees and
asylum-seekers form an important part of the Commissioner’s work and the current
incumbent, Mr Nils Muiznieks, has made a number of pronouncements/issue papers
on various aspects of migration and human rights, including on the criminalization

of migration in Europe in February 2010 and on the right to leave a country in

October 2013.
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Africa: The African Union (AU) at the level of the Heads of State Executive Council
adopted a broad strategic Migration Policy Framework for Africa in 2006. An entire
chapter of this document provides guidelines for the adoption of conventions and
specific measures to protect the human rights of migrants across the continent, and
the first chapter is devoted to labour migration. The Framework urges a comprehensive
approach to regulatory and administrative measures to ensure safe, orderly and
productive migration. The 2013 Youth and Women Employment Pact for Africa includes
promotion of regional and sub-regional labour mobility and calls for an AU and Regional
Economic Communities Labour Migration Plan. In response, the AU Commission,
together with ILO, IOM and the UN Economic Commission for Africa (UNECA), have
developed a regional programme on Labour Migration Governance for Development
and Integration in Africa.

South America: The Andean Labour Migration Instrument was adopted in 2003

to promote the orderly flow of migration among the Member States of the Andean
Community (see Section 2.5). It includes provisions recognizing the rights of migrants
and establishing flexible mechanisms for recognition of documents and labour force
participation by nationals of one Member State in another Member State.

Southeast Asia: The Association of Southeast Asian Nations (ASEAN) adopted a
non-binding Declaration on the Protection and Promotion of the Rights of Migrant
Workers in January 2007. This Declaration lays out general principles, the obligations of
destination and origin countries, and a number of commitments by ASEAN, including

a commitment in paragraph 22 “to develop an ASEAN instrument on the protection
and promotion of the rights of migrant workers”. However, there is no explicit reference
in the Declaration to the non-discrimination and equality of treatment principle or to
the protection of migrants in irregular status. In July 2007, the ASEAN Committee on
the Implementation of the ASEAN Declaration on the Protection and Promotion of the
Rights of Migrant \Workers (see Annex |) was established to oversee implementation

of the Declaration, including fulfilment of the commitment to develop an ASEAN
instrument.

Eastern Europe and Central Asia: The Commonwealth of Independant States (CIS),
which comprises the republics of the former Soviet Union, adopted in April 1994 an

Agreement on Cooperation in the Field of Labour Migration and Social Protection of

Migrant Workers, subsequently signed by all CIS member countries.

2.5 Regional economic integration communities

The rights of migrants are also the concern of regional economic integration
communities, such as ASEAN (see above), the Andean Community (see above), the
Caribbean Community (CARICOM), the Central African Economic and Monetary
Community (CEMAC), the East African Community (EAC), the Common Market for
Eastern and Southern Africa (COMESA), the Economic Community of West African
States (ECOWAS), the Southern African Development Community (SADC) and the
South American Common Market (MERCOSUR), which all have regional agreements
on the movement of people that include provisions to enhance the legal recognition
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and protection of Member State nationals in other member countries. These provisions
usually include mechanisms to facilitate documentation for migrants and visa-free
movement across borders, and to regulate their access to labour markets. The most
advanced of these regional integration systems is the EU, comprising 28 Member
States, 25 of which have established full free movement rights. The remaining
restrictions on access to the labour market for Bulgarian and Romanian nationals were
removed as of 1 January 2015, although restrictions remain in place in some Member
States for nationals of Croatia which acceded to the EU on 1 July 2013. The EU is also
developing a common legal and policy framework on migration from third countries
and has adopted a number of measures in such areas as visa and border policy; labour
migration, research and studies; sanctions on employers who hire migrants in an
irregular situation; and return and readmission. All of these measures contain important
rights for migrants.

Box 2.14 EU law and policy on migration from third countries

The EU gained more extensive competence over migration from third countries

in May 1999, when the Treaty of Amsterdam came into force and transferred
asylum and immigration matters — which were formerly the subjects of
intergovernmental cooperation — to the then first (Community) pillar giving the

EU Council of Ministers the mandate to adopt legally binding measures in a
specified number of areas. However, not all EU Member States are fully engaged
in this endeavour — Denmark, Ireland and the United Kingdom secured “opt-
outs” when the Treaty of Amsterdam entered into force. Moreover, as laid down
in the Treaty on the Functioning of the European Union, the EU does not have
the competence to determine admission volumes for third-country nationals to
the territory of Member States for the purpose of seeking employment or self-
employment. It has only limited competence in respect of their integration, with
the possibility of establishing incentives and providing support for Member State
actions to promote the integration of lawfully resident third-country nationals.
Since 1999, the role of European parliamentarians in adopting measures in this
field has increased incrementally, and the ordinary EU decision-making procedure
— where the European Parliament has a “co-decision function” with the Council of
Ministers — has now been extended to matters of asylum and migration.

To date, the substantive measures adopted have focused on steps towards the
creation of a common European asylum system, border and visa policy, prevention
of irregular migration, readmission and return, and trafficking in persons. None of
the adopted or proposed measures is devoted solely to the matter of protecting
the rights of third-country national migrant workers in an irregular situation.

The regulations establishing EU border and visa codes, however, contain anti-
discrimination provisions, and some safeguards in the expulsion/return process,
including the detention phase, are provided for in the “Returns” Directive. Migrant
workers in an irregular situation may also bring complaints against employers

for outstanding unpaid wages, with the assistance of trade unions or other
associations, under the Employer Sanctions Directive.
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Formulation of coherent and robust EU rules on legal or labour migration from
outside the EU has been less successful given resistance from some Member
States, exacerbated by the global financial crisis and subsequent economic
downturn. In 2001, the European Commission proposed a directive containing
rules on the conditions governing the lawful entry and residence of third-country
nationals for the purpose of employment (i.e. by way of a “horizontal” approach
applicable to most forms of labour migration). In essence, this approach mirrored
that taken by the specific international instruments protecting migrant workers,
discussed earlier in this chapter. However, the text of the 2001 draft directive

did not meet with any consensus in the Council of Ministers. The European
Commission, after consultation with Member States and a number of other
stakeholders, replaced that version with a “sectoral” approach, as outlined in

the 2005 Policy plan on legal migration, focusing on the conditions of entry and
residence for specific categories of migrant workers. It has taken almost ten years
to agree on these measures demonstrating that this is a sensitive and contentious
area of EU policymaking. They consist of the following: a “Blue Card” directive,
on the admission and residence of highly qualified third-country nationals;

a “Single Permit” directive, providing for a single permit for work and residence
and safeguarding a minimum level of rights for less qualified or lower-skilled
third-country nationals; and directives on the conditions of entry and stay of
third-country national seasonal workers and intra-corporate transferees. The texts
also provide some lower levels of protection for different groups of third-country
national migrant workers, reflecting to a certain degree the approach taken at the
national level in many EU Member States. In such areas as access to employment
and social security, fragmentation of the equal treatment principle between EU
and third-country nationals — and between different categories of third-country
nationals — is a concern in the light of international human rights and labour
standards, which provide a greater degree of protection for the fundamental right
to non-discrimination and equality of treatment.

Key EU migration measures and proposals (in chronological order) with
reference to the text above:

e Proposal for a directive on the conditions of entry and residence of third-country
nationals for the purpose of paid employment and self-employed economic
activities, European Commission, COM(2001) 386, 11 July 2001.

e Policy Plan on Legal Migration, European Commission, COM(2005) 669,
21 December 2005.

e Regulation (EC) No. 562/2006 of the European Parliament and of the Council
of 15 March 2006 establishing a Community Code on the rules governing
the movement of persons across borders (Schengen Borders Code), OJ 2006
L 105/1.

® Directive 2008/115/EC of the European Parliament and the Council of
16 December 2008 on common standards and procedures in Member States for
returning illegally staying third-country nationals, OJ 2008 L 348/98.
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e Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry
and residence of third-country nationals for the purposes of highly qualified
employment, OJ 2009 L 155/17.

e Directive 2009/52/EC of the European Parliament and the Council of 18 June
2009 providing for minimum standards on sanctions and measures against
employers of illegally staying third-country nationals, OJ 2009 L 168/24.

¢ Regulation (EC) No. 810/2009 of the European Parliament and of the Council of
13 July 2009 establishing a Community Code on Visas (Visa Code), OJ 2009 L
243/1.

e Consolidated Versions of the Treaty on European Union and the Treaty on the
Functioning of the European Union, OJ 2010 C 83/1, Title V — Area of Freedom,
Security and Justice, Chapter Il — Policies on Border Checks, Asylum and
Immigration.

e Directive 2011/98/EU of the European Parliament and of the Council of
13 December 2011 on a single application procedure for a single permit for
third-country nationals to reside and work in the territory of a Member State
and on a common set of rights for third-country workers legally residing in a
Member State, OJ 2011 L 343/1.

e Directive 2014/36/EU of the European Parliament and of the Council of
26 February 2014 on the conditions of entry and stay of third-country nationals
for the purpose of employment as seasonal workers, OJ 2014 L 94/375.

e Directive 2014/66/EU of the European Parliament and of the Council of 15 May
2014 on conditions of entry and residence of third-country nationals in the
framework of an intra-corporate transfer, OJ 2014 L 157/1.

2.6 Bilateral agreements

In addition to readmission agreements, which deal with the return of rejected asylum-
seekers or migrants in irregular situations to their country of origin or to a third country
through which they have transited, numerous bilateral agreements regulate migration
between countries of origin and destination in all parts of the world. Many of these set
the conditions and procedures for recruitment, admission, employment and residence,
and return, for example in the case of bilateral labour migration agreements. Other
bilateral agreements focus on specific protection issues, such as the portability of social
security benefits.
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Box 2.15 Bilateral labour migration agreements

A “bilateral labour migration agreement” is an umbrella term referring to a variety
of arrangements that facilitate labour mobility between two countries, often
temporarily and into specific employment sectors. These arrangements may be
found in a legally binding treaty or in a less formal memorandum of understanding
(MoU) or other forms of cooperation between administrations in the countries
concerned. Examples of formal instruments include the bilateral labour migration
agreements concluded by Spain with Colombia, Ecuador and the Dominican
Republic, or the agreement on circular migration between France and Mauritius.
Examples of MoUs include those concluded by Canada with Mexico and the
Caribbean States facilitating the movement of workers into the Canadian Seasonal
Agricultural Worker Program (SAWP). There are also MoUs between the Gulf States
and South and Southeast Asian countries, as well as a number of Asian countries
and the Republic of Korea under the Employment Permit System (EPS).

A comprehensive bilateral labour migration agreement would normally contain
provisions encompassing the following elements:

e |dentification of the competent government authority

® Exchange of information

¢ Notification of job opportunities

e Pre-selection and final selection of candidates

e Medical examination

e Entry visas

e Residence and work permits

e Transportation and conditions of transport (both outgoing and return)
e Equality of treatment and non-discrimination

e Contracts of employment

e Terms of employment, including possibilities to change employment
e \Working conditions, including occupational safety and health

® Trade union rights

e Social security*

e Taxation, including measures addressing double taxation*

e Accommodation

e Family reunification

e Education and vocational training

e Activities of social and religious associations
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e Supervision of living and working conditions, including through labour
inspection

® Remittances

e Dispute settlement procedures

e Return and reintegration

e Cooperation, usually through establishment of a joint commission/committee to

— monitor the implementation of the agreement, including resolution of disputes
between the parties;

— propose amendments; and
— discuss follow-up
e The applicable law and place of jurisdiction

* In practice, however, most bilateral agreements do not regulate all of these
areas, and some elements, such as social security and taxation, are subject to
separate arrangements.

Many of these elements are found in the Model Agreement on Temporary and
Permanent Migration for Employment, which is annexed to the ILO Migration
for Employment Recommendation (Revised), 1949 (No. 86) and which, as noted
earlier, has been used by a number of ILO Member States as a blueprint for
concluding their own bilateral labour migration agreements.

Sources:

— Migration for Employment Recommendation (Revised), 1949 (No. 86), Annex: Model agreement
on temporary and permanent migration for employment, including migration of refugees and
displaced persons, I1LO.

— "Something is better than nothing: Enhancing the protection of Indian migrant workers through
bilateral agreements and memoranda of understanding”, P. Wickramasekara, Migrant Forum in Asia,
February 2012, p. 45.

— Acuerdos bilaterales de migracion de mano de obra: Modo de empleo, International Migration Paper
No. 65, Geneva, E. Geronimi, International Labour Office, 2004, pp. 23 — 26.

Box 2.16 Parliament influences the standards for a Philippines -
Saudi Arabia bilateral agreement

In September 2013, the Philippines and Saudi Arabia announced a bilateral
agreement aimed at strengthening protection of the rights of Filipino migrant
domestic workers in Saudi Arabia, including complaint mechanisms, salary
regulations and a 24-hour helpline for migrant workers. The standards set out in

the agreement were inspired by the Filipino Republic Act No.10022, an omnibus
bill entailing an array of legislative proposals that originated in the Senate and

was signed into law by the President in March 2010. Replacing the 1995 Migrant
Workers Act, the 2010 Act mandated increased adoption of bilateral agreements
regarding overseas workers and strengthened support mechanisms to assist
overseas workers in distress, including support for judicial recourse and complaints.
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Checklist for parliamentarians

How can parliamentarians contribute to improved governance of migration
in accordance with international law?

M International law, including the principle of the rule of law, international human
rights law and international labour standards, should guide the governance of
migration at the national level.

M Parliamentarians can improve a state’s compliance with international law
by approving proposals to ratify international treaties and conventions or by
initiating their ratification. Further actions in this regard could include:

— Asking oral or written questions to the government in parliament to determine
its intention to ratify a treaty or the reasons for any government inaction.

— Encouraging parliamentary debate and mobilizing public opinion.

M International law instruments pertaining to migration consist of legally binding
conventions and non-binding instruments (which can also be binding if
they represent customary international law). National law, policy and practice
governing migration and the protection of migrants should mainly be based on
two branches of international law:

— International human rights law. Migrants are human beings and thus
holders of human rights as outlined in the core UN human rights treaties.
States have to accord human rights to everyone present on their territory
and thus falling under their jurisdiction. Apart from the exceptions of the
right to vote and to stand for political office and the right of entry to another
state, migrants enjoy the same human rights as nationals. \While regulating
admission of non-nationals to the territory constitutes a sovereign
prerogative of states, the principle of non-refoulement, due process, the
prohibition of collective expulsions, and the prohibition of discrimination have
to be respected when regulating admission.

— International labour law/standards. International labour standards are
adopted by ILO’s International Labour Conference. Since 1919, ILO has a
constitutional mandate to protect migrant workers. Specific standards for
their protection and on labour migration governance have also been adopted
(Conventions Nos. 97 and 143 and accompanying Recommmendations Nos. 86
and 151). All international labour standards, unless otherwise stated, apply
to migrant workers. The 1998 ILO Declaration on Fundamental Principles
and Rights at Work identifies eight fundamental rights conventions
covering important human rights. In 2006, the ILO Multilateral Framework
on Labour Migration, containing non-binding principles and guidelines
supported by a compendium of best practices, was approved for wide
dissemination by ILO’s Governing Bodly.

M Parliamentarians should ensure that the rule of law applies to migrants in the
implementation of international human rights and international labour standards.
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Priority consideration should also be given to ratification of the following three
conventions on the protection of migrant workers (if not already ratified):

— The UN Migrant Workers Convention, Part Ill, spells out the fundamental
rights that apply to all migrant workers and their families, including those in
an irregular situation. At the same time, the Convention also stipulates that
regulating admission of non-nationals remains a prerogative of the state
(Article 79).

— ILO Convention No. 97 contains regulatory provisions and safeguards for
migrant workers in a regular situation. In particular, Article 6 provides for
equal treatment of lawfully resident migrant workers, vis-a-vis nationals, in a
number of important areas. ILO Recommendation No. 86 provides further
guidance, and its annex contains a model bilateral labour migration agreement.

— ILO Convention No. 143 was drafted at a time of growing attention to the
abuses connected with irregular migration. Part | deals with migrations in
abusive conditions and lays down a set of rights applicable to all migrant
workers, including those in an irregular situation. Part Il requires States
Parties to adopt a national policy on equality of opportunity and treatment for
migrant workers in a regular situation, thus facilitating their integration in the
destination country. ILO Recommendation No. 151 gives further guidance
on equality of opportunity and treatment, social policy, employment and
residence for migrant workers.

Parliamentarians should also draw attention to the observations made by the

UN human rights treaty bodies, the mechanisms of the UN Charter-based
system of human rights protection and the ILO Committee of Experts on
the Application of Conventions and Recommendations, as well as the
other ILO supervisory mechanisms. These bodies and mechanisms monitor
the application by States Parties of international human rights and international
labour standards. For example, the human rights treaty bodies have made it clear
that the core human rights treaties apply to everyone, including non-nationals,
without discrimination.

Parliamentarians should also advocate the ratification and effective
implementation of regional and sub-regional instruments pertaining to
migration, including provisions relating to labour mobility in regional economic
communities.



Chapter 3

Elimination of
discrimination and
equality of opportunity
and treatment

Foreign domestic helpers,
wearing masks to conceal
their identities from their
employers, demonstrate in
Hong Kong to call for better
employment protection

and fairer wages. © AFP/
Andrew Ross, 2008

The right to freedom from discrimination and to equality of opportunity and treatment is
the basis for the enjoyment of all other rights as well as a fundamental right in itself. It
is identified as such in the United Nations Charter, UDHR and the ILO Constitution, and
reiterated in all core international human rights instruments and labour standards.

3.1 General principles

The Preamble to the Charter of the United Nations, signed on 26 June 1945, reaffirms
“faith in fundamental human rights, in the dignity and worth of the human person, in the
equal rights of men and women and of nations large and small”. Articles 1(3) and 55(c)
recognize that one of the purposes of the United Nations is “to achieve international
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cooperation ... in promoting and encouraging respect for human rights and for
fundamental freedoms for all without diistinction as to race, sex, language, or religion”.

The Preamble to the 1948 UDHR proclaims that all members of the human family are
entitled to “equal and inalienable rights”, underscoring the importance of the equality
principle as a foundation of freedom, justice and peace in the world. Earlier, the
Declaration of Philadelphia concerning the Aims and Purposes of the ILO, which was
adopted by the International Labour Conference in 1944 and incorporated as an annex
into the revised ILO Constitution of 1946 (when ILO became the first specialized agency
of the UN), espouses the equality principle in the context of the pursuit of material well-
being and spiritual development:

[A/ll human beings, irrespective of race, creed or sex, have
the right to pursue both their material well-being and their
spiritual development in conditions of freedom and dignity,
of economic security and equal opportunity (Part ll(a)).

This proclamation is of particular relevance to those persons who move away from
home to seek a better life elsewhere, such as migrant workers.

In addition to the general reference to the non-discrimination and equality principle in
the Preamble cited above, Article 2(1) of UDHR enumerates a number of prohibited
grounds of discrimination:

Everyone is entitled to all the rights and freedoms set
forth in this Declaration, without distinction of any kind,
such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or
other status.

The use of the terms “such as” and “other status” in this clause indicates that the list
of prohibited grounds is not exhaustive and that other grounds, including nationality,
citizenship or immigration status, may also be contemplated.

Box 3.1 Major sources of international law proscribing discrimination

Elimination of discrimination generally
ILO Constitution, 1919 (as amended by the Declaration of Philadelphia, 1944)
Universal Declaration of Human Rights, 1948, Article 2

International Convention on the Elimination of All Forms of Racial Discrimination,
1965

International Covenant on Civil and Political Rights, 1966, Article 2(1) and
Article 26

International Covenant on Economic, Social and Cultural Rights, 1966, Article 2(2)

International Convention on the Elimination of All Forms of Discrimination against
Women, 1979
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Convention on the Rights of the Child, 1989, Article 2

International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families, 1990, Article 1(1) and Article 7

In respect of employment and occupation

ILO Constitution, 1919 (as amended)

ILO Equal Remuneration Convention, 1951 (No. 100)

ILO Discrimination (Employment and Occupation) Convention, 1958 (No. 111)

For the texts of these instruments, see [LO NORMLEX and the OHCHR web page
on human rights instruments.

3.2 The principle of non-discrimination and equality
In international human rights treaty law

Any doubts as to whether the principle of equality and non-discrimination applies to
persons who are not citizens of a country have been dispelled by the treaty bodies in
monitoring the implementation of the human rights treaties that states have adhered to
since the adoption of UDHR and which contain similar non-discrimination and equality
provisions.

Box 3.2 Human rights treaty bodies and the application of the principle of
non-discrimination and equality to migrants

In considering Article 2 of the 1966 UN International Covenant on Civil and
Political Rights (ICCPR), the Human Rights Committee has clarified that ICCPR
applies to non-citizens on equal terms with nationals:

In general, the rights set forth in the Covenant apply to
everyone, irrespective of reciprocity, and irrespective of his
or her nationality or statelessness.

Thus, the general rule is that each one of the rights of the
Covenant must be guaranteed without discrimination
between citizens and aliens. Aliens receive the benefit of
the general requirement of non-discrimination in respect
of the rights guaranteed in the Covenant, as provided for
in Article 2 thereof. This guarantee applies to aliens and
citizens alike [...]

General Comment No. 15 (1986): The position of aliens under the Covenant, paras. 1
and 2.

73


http://www.ilo.org/dyn/normlex/en/
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx
http://www2.ohchr.org/english/bodies/hrc/index.htm
http://tbinternet.ohchr.org/Treaties/CCPR/Shared Documents/1_Global/INT_CCPR_GEC_6625_E.doc

74

Similarly, the Committee on Economic, Social and Cultural Rights has confirmed
that Article 2(2), the non-discrimination provision in the International Covenant on
Economic, Social and Cultural Rights (ICESCR), prohibits unjustified distinctions
based on nationality and immigration status.

The ground of nationality should not bar access to
Covenant rights, e.g. all children within a State, including
those with an undocumented status, have a right to
receive education and access to adequate food and
affordable health care. The Covenant rights apply to
everyone including non-nationals, such as refugees,
asylum-seekers, stateless persons, migrant workers and
victims of international trafficking, regardless of legal status
and documentation.

General Comment No. 20 (2009): Non-discrimination in
economic, social and cultural rights (art. 2, para. 2, of the
International Covenant on Economic, Social and Cultural
Rights), para. 30.

In that same General Comment (para. 7) the Committee stated that, in contrast
to other rights enshrined in the Covenant, the non-discrimination principle is not
subject to progressive implementation according to Article 2(1), but represents
an immediate obligation (together with that of enforcing the core content of the
rights enshrined in ICESCR).

With respect to the International Convention on the Elimination of All Forms

of Racial Discrimination (ICERD), the Committee on the Elimination of Racial
Discrimination (CERD) revised its recommendation on discrimination against non-
citizens taking the opportunity to highlight the specific discrimination issues faced
by non-citizens. In General Recommendation No. 30 (2004) on discrimination
against non-citizens (UN doc. CERD/G/GC/30), CERD addressed the meaning

of Article 1(2) of ICERD, which appears at first glance to exclude distinctions
made in respect of non-citizens from the Convention’s scope of application (“7his
Convention shall not apply to distinctions, exclusions, restrictions or preferences
made by a State Party to this Convention between citizens and non-citizens”).
CERD has underlined that Article 1(2) is to be interpreted as not undermining

the basic prohibition of discrimination or detracting from rights and freedoms

in international human rights law (para. 2). Moreover, CERD has observed that
the state obligation in Article 5 of ICERD to guarantee a range of civil, political,
economic, social and cultural rights to all persons without discrimination includes
the obligation to guarantee equal treatment between citizens and non-citizens,
with the exception of certain political rights, such as the right to vote and

stand for election (para. 3). CERD has also issued the following definition of
discrimination and confirmed its applicability to distinctions based on citizenship
or immigration status:


http://www2.ohchr.org/english/bodies/cescr/index.htm
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fGC%2f20&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fGC%2f20&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fGC%2f20&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fGC%2f20&Lang=en
http://www2.ohchr.org/english/bodies/cerd/index.htm
http://www2.ohchr.org/english/bodies/cerd/index.htm
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7502&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7502&Lang=en

[D]ifferential treatment based on citizenship or immigration
status will constitute discrimination if the criteria for such
differentiation, judged in the light of the objectives and
purposes of the Convention, are not applied pursuant

to a legitimate aim, and are not proportional to the
achievement of this aim (para. 4).

The Human Rights Committee, in considering a number of individual communications,
has also applied the substantive equality provision in ICCPR, Article 26, to non-
nationals. For example, in Communication No. 196/1985, Ibrahima Gueye et al. v.
France (UN doc. CCPR/C/35/D/196/1985, 12 October 1985), the Committee considered
discrimination between nationals and non-nationals in respect of the application of
pension rights. The Committee further underlined in its General Comment No. 31: The
Nature of the General Legal Obligation Imposed on States Parties to the Covenant (UN
doc. CCPR/C/21/Rev.1/Add.13, 26 May 2004) the erga omnes nature of the principle of
non-discrimination, namely that the obligation is owed towards everyone, thus making
clear that all states have a legal interest in upholding the principle (para. 2).

The application of the non-discrimination and equality principle to distinctions between
citizens and non-citizens was confirmed by David Weissbrodt, the Special Rapporteur
on the rights of non-citizens of the UN Sub-Commission on the Promotion and
Protection of Human Rights, a subsidiary body to the former Commission of Human
Rights. He concluded in his final report on The rights of non-citizens (UN doc. E/CN.4/
Sub.2/2003/23, 26 May 2003): “/n general, international human rights law requires the
equal treatment of citizens and non-citizens” (para. 1). This position is elaborated in a
2013 report by the UN Special Rapporteur on the human rights of migrants to the UN
General Assembly:

All migrants, without discrimination, are protected by
international human rights law. There are very few and
narrowly defined exceptions to this, namely the right to
vote and be elected, and the right to enter and stay in a
country. Even for those exceptions, procedural safeguards
must be respected, as well as obligations related to
non-refoulement, best interests of the child and family
unity. All other rights extend to all migrants, whatever
their administrative status. Any distinction must be
proportionate, reasonable and serve a legitimate objective:
the two human rights Covenants (ICCPR and ICESCR)
explicitly refer to “national origin” as a prohibited ground of
discrimination in the enjoyment of civil, political, economic,
social and cultural rights.

Report of the Special Rapporteur on the human rights of
migrants, UN General Assembly, 68th Session, UN doc.
A/68/283 (5 August 2013), para. 28.
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Despite these clear references to the application of the principle of non-discrimination
and equality between citizens and non-citizens in international human rights law,

as noted in Chapter 2, the situation in practice remains very different. In his report,
Weissbrodt observed that there is “a disjuncture between the rights that international
human rights law guarantees to non-citizens and the realities that non-citizens must
face"” (para. 2). Indeed, the human rights — including labour rights — of migrants remain
unfulfilled or precarious in many regions of the world, and migrants are frequently
subject to many forms of exploitation. The existence of a gap between the principles
found in international human rights law and their application in practice was echoed by
the Global Commission on International Migration in its 2005 report, which called for
the legal and normative framework affecting migrants to be strengthened, implemented
more effectively and applied in a non-discriminatory manner.

Box 3.3 Global Commission on International Migration (GCIM)

A principled approach: Laws norms and human rights
Principle - Protecting the rights of migrants

The legal and normative framework affecting international
migrants should be strengthened, implemented

more effectively and applied in a non-discriminatory
manner, so as to protect the human rights and labour
Standards that should be enjoyed by all migrant women
and men. Respecting the provisions of this legal and
normative framework, states and other stakeholders
must address migration issues in a more consistent and
coherent manner.

Migration in an interconnected world: New directions
for action, GCIM, October 2005, Annex | — Principles for
Action and Recommendations, p. 81.

Box 3.4 Protecting the right to migrate at the constitutional level: the case
of Ecuador

The human rights of migrants can also be explicitly promoted and protected at the
constitutional level. One example is Ecuador, whose 2008 Constitution stipulates
equal rights for migrants regardless of country of origin or status. Article 40
explicitly affirms the right to migrate, stipulating that no human being is to be
identified or considered as “illegal” because of his or her migratory status. It also
provides guarantees to assist and protect Ecuadorians if their rights are violated in
foreign states.
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As underlined by CERD above, however, not every distinction in treatment constitutes
discrimination. It is often said that discrimination is unjustified differential treatment.

Differential treatment based on prohibited grounds will
be viewed as discriminatory unless the justification for
differentiation is reasonable and objective. This will
include an assessment as to whether the aim and effects
of the measures or omissions are legitimate, compatible
with the nature of the Covenant rights and solely for the
purpose of promoting the general welfare in a democratic
society. In addition, there must be a clear and reasonable
relationship of proportionality between the aim sought
to be realized and the measures or omissions and

their effects.

General Comment No. 20 (2009): Non-discrimination in
economic, social and cultural rights (art. 2, para. 2, of the
International Covenant on Economic, Social and Cultural
Rights), UN doc. E/C.12/GC/20 (2 July 2009), para. 13.

There are situations where differential treatment is merited or required, for instance
when women, children or members of minorities need special protection because
they are at greater risk of discrimination or abuse. Similarly, choices based on the
differing qualifications of workers or job candidates are not considered to be prohibited
discrimination. The overarching aim under international law is to realize equality of
opportunity and treatment.

3.3 Non-discrimination and equality of
opportunity and treatment at work

The ILO Discrimination (Employment and Occupation) Convention, 1958 (No. 111) is
one of two ILO fundamental conventions addressing non-discrimination and equality
of opportunity and treatment at work. It has been widely accepted, having received
172 ratifications as of 12 August 2015. Article 1(1)(a) of Convention No. 111 defines
discrimination as “any distinction, exclusion or preference made on the basis of race,
colour, sex, religion, political opinion, national extraction or social origin, which has the
effect of nullifying or impairing equality of opportunity or treatment in employment or
occupation”. Article 2 requires States Parties “to declare and pursue a national policy
designed to promote, by methods appropriate to national conditions and practice,
equality of opportunity and treatment in respect of employment and occupation”.

The purpose of Convention No. 111 is to protect all persons against discrimination in
employment and occupation on the basis of the grounds specified, with the possibility
of ILO Member States extending this protection to other grounds after consultation
with representative employers’ and workers’ organizations and other appropriate bodies
(Article 1(1)(b)). The Convention applies to all workers, both nationals and non-nationals,
in all sectors of activity, both public and private, formal and informal. It applies to

77


http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fGC%2f20&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fGC%2f20&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fGC%2f20&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=E%2fC.12%2fGC%2f20&Lang=en
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_INSTRUMENT_ID:312256:NO

wage-employment as well as self-employment and the right to establish one’s own
business. Under Article 1(3), “the terms employment and occupation include access to
vocational training, access to employment and to particular occupations, and terms and
conditions of employment”. \While Convention No. 111 does not identify “nationality”

as a specific prohibited ground of discrimination, migrant workers do come within the
ambit of its protection, through the application of grounds that are prohibited. And this
has been confirmed by the ILO Committee of Experts on numerous occasions.

Box 3.5 Migrant workers and discrimination under ILO Convention No. 111

776. In some countries persons belonging to racial and ethnic minorities mainly
consist of foreign workers, immigrants or the descendants of immigrants. While
Article 1(1)(a) of the Convention does not refer specifically to “nationality”, both
nationals and non-nationals should be protected from discrimination on the
grounds covered by the Convention. Migrant workers are particularly vulnerable
to prejudices and differences in treatment in the labour market on grounds such
as race, colour and national extraction, often intersecting with other grounds
such as gender and religion. The intersection between migration and
discrimination should be addressed in the context of the Convention.
Governments should declare and pursue a national equality policy which
covers all workers, including migrant workers, with a view to eliminating
discrimination against them on all the grounds listed in the Convention.

777. In some countries, constitutional guarantees on equality or non-
discrimination are confined to citizens. In the absence of any other relevant
legislative provisions protecting non-nationals from discrimination in
employment and occupation, concrete measures must be taken to
protect these workers in practice against discrimination on the grounds
enumerated in the Convention. In most instances, it is necessary to
ensure that non-nationals are covered by non-discrimination and equality
provisions in the labour or other relevant legislation. The Committee has
underlined the importance of effective legislative protection, and the promotion
and enforcement of such legislation, to ensure that migrant workers are not
subject to discrimination and abuse.

778. The particular vulnerability to discrimination of migrant workers in an
irregular situation, especially with respect to conditions of work, including
wages, and issues relating to occupational safety and health, as well as
workplace injuries, is a concern that needs to be addressed. The Committee
recalls that under the Convention all migrant workers, including those in an
irregular situation, must be protected from discrimination in employment on
the basis of the grounds set out in Article 1(1)(a).
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779. It should also be ensured that migration laws and policies and their
implementation do not result in discrimination against migrant workers
based on race, colour and national extraction. The Committee has noted
particular difficulties in the application of the Convention with respect
to certain laws and regulations governing the employment of foreign
workers. These have included certain employment permit systems and
sponsorship systems severely restricting the possibility of workers
changing workplaces, employers or sponsors. The Committee considers
that where a system of employment of migrant workers places those workers in
a particularly vulnerable position and provides employers with the opportunity

to exert disproportionate power over them, this could result in discrimination
based on the grounds of the Convention. It is essential that under systems of
employment migrant workers enjoy the protection provided by the Convention,
in law and practice. Especially in countries where migrant workers constitute

a large proportion, and sometimes the majority of the working population, it is
important to keep the specific legislation governing migrant workers, including
sponsorship systems, under review. The Committee considers that providing
for appropriate flexibility for migrant workers to change their employer
or their workplace assists in avoiding situations in which they become
particularly vulnerable to discrimination and abuse. Providing legal
protection for migrant workers against discrimination and adequate and effective
dispute resolution mechanisms are essential in this context. Fear of retaliation by
the employer, including termination or non-renewal of their contract, should be
addressed through effective labour inspection and the access of migrant workers
to legal remedies, including accessible and speedy complaints procedures.

780. Migrant domestic workers, notably women, have been particularly
affected by the lack of legal protection against discrimination on the grounds of
the Convention and restrictive sponsorship systems Some positive steps have
been undertaken to address the situation of migrant domestic workers through
training and information campaigns, steps to review sponsorship systems,

the adoption of special regulations covering their conditions of work, model
employment contracts and the strengthening of complaints mechanisms.

781. Difficulties in application of the Convention to migrant workers also exist in
the context of legal employment restrictions for migrant workers in certain job
categories, or when precedence is given to residents in respect of hiring and
maintaining employment. The practical application of the legislation should
not lead to indirect discrimination against migrant workers on the grounds
set out in the Convention with respect to hiring and job security.

Giving globalization a human face, general survey on the fundamental conventions
concerning rights at work in light of the ILO Declaration on Social Justice for a Fair
Globalization, 2008, ILO, Report of the Committee of Experts on the Application
of Conventions and Recommendations, Report Il (Part 1B), International Labour
Conference, 101st Session, 2012, Geneva, paras. 776 — 781 [footnotes omitted].
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ILO Convention No. 111 was the first comprehensive international instrument dealing
specifically with non-discrimination and equality in respect of employment and
occupation. Other international instruments on discrimination are consistent with its
approach, though additional prohibited grounds for discrimination have steadily been
added. As underlined above, the enumeration of prohibited grounds in pertinent core
human rights instruments is illustrative and not exhaustive.

Prohibition of discrimination based on nationality is also the raison d’étre of the three
specific conventions protecting migrant workers, ILO Conventions Nos. 97 and 143
and ICRMW. Moreover, the grounds listed in the non-discrimination clause of ICRMW
(Article 7) are broader than those found in the other core human rights treaties and
specifically include nationality. It should be noted that this provision is limited to the
rights found in ICRMW and does not provide for an autonomous right.

Box 3.6 Non-discrimination and equality in the migrant workers
conventions

ILO Migration for Employment Convention (Revised), 1949 (No. 97)
Article 6(1)

Each Member for which this Convention is in force undertakes to apply, without
discrimination in respect of nationality, race, religion or sex, to immigrants lawfully
within its territory treatment no less favourable than that which it applies to its own
nationals in respect of the following matters:

(a) in so far as such matters are requlated by law or regulations or are subject to the
control of administrative authorities—

(i) remuneration, including family allowances where these form part of
remuneration, hours of work, overtime arrangements, holidays with pay,
restrictions on home work, minimum age for employment, apprenticeship
and training, women’s work and the work of young persons;

(i) membership of trade unions and enjoyment of the benefits of collective
bargaining;

(iii) accommodation;
(b) social security [with some exceptions] [...]

(c) employment taxes, dues or contributions payable in respect of the person
employed, and

(d) legal proceedings relating to the matters referred to in this Convention.

ILO Migrant Workers (Supplementary Provisions) Convention, 1975
(No. 143)

Article 1

Each Member for which this Convention is in force undertakes to respect the basic
human rights of all migrant workers.
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Avrticle 9(1)

Without prejudice to measures designed to control movements of migrants for
employment by ensuring that migrant workers enter national territory and are
admitted to employment in conformity with the relevant laws and regulations,
the migrant worker shall, in cases in which these laws and regulations have not
been respected and in which his position cannot be reqularised, enjoy equality
of treatment for himself and his family in respect of rights arising out of past
employment as regards remuneration, social security and other benefits.

Article 10

Each Member for which the Convention is in force undertakes to declare and pursue
a national policy designed to promote and to guarantee, by methods appropriate to
national conditions and practice, equality of opportunity and treatment in respect

of employment and occupation, of social security, of trade union and cultural rights
and of individual and collective freedoms for persons who as migrant workers or as
members of their families are lawfully within its territory.

Some of the measures to be taken to implement the national equality policy are
set out in Article 12. Article 12(g) specifically provides for equality of treatment in
respect of conditions of work.

Articles 14(a) and (c) allow for certain restrictions to the free choice of
employment for a period not exceeding two years, or restrictions regarding access
to limited categories of employment or functions when this is in the interests of
the State.

International Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families

Avrticle 1

The present Convention is applicable, except as otherwise provided hereafter, to

all migrant workers and members of their families without distinction of any kind
such as sex, race, colour, language, religion or conviction, political or other opinion,
national, ethnic or social origin, nationality, age, economic position, property, marital
status, birth or other status.

Avrticle 7

States Parties undertake, in accordance with the international instruments
concerning human rights, to respect and ensure to all migrant workers and
members of their families within their territory or subject to their jurisdiction the
rights provided for in the present Convention without distinction of any kind such

as to sex, race, colour, language, religion or conviction, political or other opinion,
national, ethnic or social origin, nationality, age, economic position, property, marital
status, birth or other status”.


http://www.ohchr.org/EN/ProfessionalInterest/Pages/CMW.aspx
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Part Il of ICRMW lists the human rights of all migrant workers and members of
their families, including those in an irregular situation, and many of these rights

are afforded to all migrant workers on the basis of equality with nationals. For
example, Article 25(1) stipulates that migrant workers “shall enjoy treatment not less
favourable than that which applies to nationals of the State of employment in respect
of remuneration and [...] (a) Other condiitions of work [...] [and] (b) Other terms of
employment [...]". Other rights afforded to all migrant workers on equal terms with
nationals include the right to social security (Article 27) and education for children
of migrant workers (Article 30). Part IV of ICRMW grants additional rights to migrant
workers and members of their families who are documented or in a regular situation,
many of which are afforded on a basis of equality of treatment with nationals.

With regard to access to employment, discrimination between migrant workers and
nationals is also prohibited in principle. In its General Comment No. 18 on the right to
work, the Committee on Economic, Social and Cultural Rights observes:

The principle of non-discrimination as set out in Article 2.2
of the Covenant and in Article 7 of the International
Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families should apply in
relation to employment opportunities for migrant workers
and their families.

General Comment No. 18 (2005): The right to work (Article 6 of the International Covenant
on Economic, Social and Cultural Rights), UN doc. E/C.12/GC/18 (24 November 2005),
para. 18.

As noted above, ILO Convention No. 143 allows for some restrictions on free choice of
employment for migrant workers in a regular situation, but these can only be retained
for a maximum period of two years. Convention No. 111 also prohibits discrimination
against migrant workers in respect of access to employment and occupation on
grounds enumerated in the Convention.

Freedom from discrimination, at work and in life generally, is one of the principal human
rights that must be respected for everyone, migrant workers and nationals alike, although,
as noted above, not all differences in treatment will necessarily amount to discrimination.

3.3.1 Migrant domestic workers

Migrant domestic workers, many of whom are women and members of ethnic
minorities, have been recognized as particularly at risk of discrimination, abuse and
exploitative working and living conditions, as also observed by the [LO Committee of
Experts in examining their situation under ILO Convention No. 111. A special “Day of
General Discussion on Migrant Domestic Workers”, held by the UN Committee on
Migrant Workers on 14 October 2009, aptly summed up the situation:

One of the main factors rendering it difficult to protect the
rights of migrant domestic workers is that domestic work
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/s broadly not perceived as real work, and is thus almost
universally excluded from labour legislation and regulations
and not subject to labour inspections. Migrant domestic
workers suffer discrimination, not only because they belong
to a group with low status in society but also because they
are non-nationals. Often they are engaged in irregular

work without a contract; employers don’t usually pay social
security contributions for their workers and sometimes
salaries are withheld. Conditions of work are often difficult,
with excessively long working hours. The irregular migration
status of many migrant domestic workers makes them more
vulnerable to abuse, including sexual abuse. Employers very
often confiscate the identity documents of migrant domestic
workers. It was remarked that women, who constitute

the majority of migrant domestic workers, suffer a further
vulnerability to abuse and have often no access to justice or
other forms of assistance.

As noted in Chapters 1 and 2, at its 13th Session in December 2010, the Committee on Mi-
grant Workers adopted its first General Comment on migrant domestic workers, elaborating
on the application of ICRMW to this particularly vulnerable group of migrant workers.

Box 3.7 Human interest story: new law leads to new life for migrant
domestic workers

“Why do other workers have rights but not us?” Maria Perez remembers asking
over and over again when she first arrived in Argentina from Paraguay for a job as
a domestic worker.

Today, after decades of labour organizing and with the support of the ILO,
Argentina has given her an answer — with the passage of a new migration policy,
a new law on domestic workers and a strong commitment to regularize and
formalize all domestic workers — nationals and migrants alike.

“I'm very optimistic. | always believed things could be better. Many people
thought it was our destiny to be exploited, but | never lost faith things could
improve for us workers,” she said as we met her in Buenos Aires, where she now
works as a domestic worker.

“I'm excited about the future,” says the 24-year old native of It4, Paraguay. She
now works with a contract and can claim social protection benefits. “Now | feel
| can give my daughter a decent life.”

Perez is one of the many women every year who leave everything behind in search
of a job in Argentina. “It was not an easy decision but Argentina provided me with
more opportunities.” [...]

“New law leads to new life for migrant domestic workers”, ILO Newsroom,
International Labour Office, 2014.
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In June 2011, the International Labour Conference of ILO adopted the first international
legally binding international instrument specifically on domestic workers, Convention

No. 189 on Decent Work for Domestic \Workers, which is accompanied by a non-binding
Recommendation No. 201. The Convention is important because it recognizes domestic
work as employment and contains provisions intended to improve protection and ensure
equality of treatment for all domestic workers, both nationals and non-nationals, who
comprise the majority of domestic workers in certain parts of the world. Convention

No. 189 also contains a number of provisions specifically addressing the situation of
migrant domestic workers. As of 12 August 2015, Convention No. 189 has been ratified by
22 countries (Argentina, Belgium, Bolivia, Chile, Colombia, Costa Rica, Dominican Republic,
Ecuador, Finland, Germany, Guyana, Ireland, Italy, Mauritius, Nicaragua, Panama, Paraguay,
Philippines, Portugal, South Africa, Switzerland and Uruguay). It entered into force on

5 September 2013. The adoption of Convention No. 189 now offers parliamentarians

the occasion to discuss incorporating its content into national law and practice, notably

by way of ratification. Articles 19(5)(b) and 19(6)(b) of the ILO Constitution require newly
adopted conventions and recommendations to be submitted to “the competent national
authorities”, which usually means parliaments, within 12 months (or 18 months in
exceptional circumstances) of their adoption.

Box 3.8 Enhancing the protection of migrants and domestic workers
in Jordan

Following the adoption by the National Assembly of Act No. 48 (2008) amending the
Labour Law, migrant and domestic workers are no longer excluded from the provi-
sions of the Labour Code. Although implementation remains a concern, the Act was
welcomed by the United Nations Committee on the Elimination of Discrimination
against \Women as a positive measure in combating discrimination against women,
including migrant women.

3.4 Particular vulnerability of migrants and
their families to discrimination

Migrants are particularly vulnerable to discrimination because their ethnicity, race or religion
often differs from those of most people in the host country. WWomen migrants often face
discrimination on multiple grounds of sex, ethnicity, religion and migratory status. There

is increasing evidence of racism and xenophobia in destination countries against migrant
populations who come from other cultures. In its concluding outcome document, the
Review Conference for the World Conference against Racism, Racial Discrimination,
Xenophobia and Related Intolerance, held in Geneva on 20 — 24 April 2009, urges states:

to take measures to combat the persistence of xenophobic
attitudes towards and negative stereotyping of non-
citizens, including by politicians, law enforcement and
immigration officials and in the media, that have led to
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xenophobic violence, killings and the targeting of migrants,
refugees and asylum-seekers (para. 76).

This highlights some of the special responsibilities of parliamentarians, which include
not only ensuring that the necessary legislation and policies are in place, but also
refraining from inflammatory, racially-charged or xenophobic language when speaking
of migrants.

Box 3.9 Extending anti-discrimination legislation to migrants: the cases of
Albania and the United Kingdom

Albania

In 2010, the Albanian Parliament adopted Law No. 10 227 to strengthen anti-
discrimination legislation and mechanisms. Article 4 of the Law stipulates that
such protections against discrimination apply to all who “live and stay in the
territory of the Republic of Albania”. The Law also provides for a complaint
mechanism for alleged abuses.

The United Kingdom

In 2010, the United Kingdom Parliament adopted a law consolidating previous
anti-discrimination legislation and its own anti-discrimination policy, titled the
Equality Act. This Act was studied extensively in the House of Commons Public
Bill Committee in an inclusive and participatory manner; oral testimony was
received from over 25 governmental and non-governmental organizations and
written submissions were accepted from over 65 groups. Section 9 explicitly
includes nationality as one of the grounds in respect of which discrimination

is prohibited. The Act has played an instrumental role in developing what the
Migrant Integration Policy Index has suggested is one of the strongest anti-
discrimination frameworks in the world.

Discrimination against migrants needs to be addressed from two angles: the general
human right to be free from discrimination; and discrimination based specifically on
nationality and migration or migratory status.

Box 3.10 Discrimination based on nationality

Discrimination based on nationality is a major aspect of unjustified differential
treatment suffered by migrant workers. In globalized labour markets and
populations, nationality discrimination undermines not only social cohesion but
also economic stability, labour market coherency and decent work conditions.
Tolerance of discrimination that excludes certain workers from equality of
treatment allows — sometimes explicitly — for discriminated groups to be exploited
at sub-standard wages and conditions and exempted from protection under law.
This in turn worsens working conditions and leads to productivity losses, unfair
competition among employers and conflicts among workers and social groups.
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Discriminatory practices arise from legislation and policies as well as practical
measures. The following are examples commonplace in law and practice: legal
provisions permitting inferior pay (including lower minimum wages) and social
security coverage for migrant workers; unjustified restrictions on lawfully present
migrants holding public sector jobs even in areas such as public health where
they are needed (Article 14(c) of ILO Convention No. 143 only permits restrictions
on access to limited categories of employment or functions where necessary

in the interests of the state); discriminatory behaviour by employers, such as

job advertisements and hiring practices explicitly targeted to citizens or mother-
tongue language speakers only; and residence requirements that discriminate
indirectly against newly arrived or temporary migrant workers. Discriminatory
attitudes in respect of nationality are also expressed in terms of workplace
conduct, such as rules set by companies with foreign employees that make any
use of non-local languages a ground for disciplinary measures or dismissal.

Open-ended non-discrimination clauses in international and regional human rights
instruments have been interpreted to outlaw unjustifiable distinctions between
persons based on nationality. These include Article 2 of UDHR, Articles 2 and 26
of ICCPR, Articles 1 and 24 of ACHR, Article 2 of the African Charter on Human
and Peoples’ Rights, and Article 14 of the European Convention on Human Rights
(ECHR) and its Protocol No. 12. ICRMW explicitly lists nationality in Article 1,
referring to the applicability of ICRMW to all migrant workers and members of
their families, and Article 7, referring to non-discrimination in respect of the rights
provided for in the ICRMWV.

It is often challenging to determine whether discrimination faced by migrant
workers is based exclusively on their nationality or perceived nationality, or on racial,
ethnic or other visible differentiations, or a combination of these factors (multiple
discrimination). This makes it all the more crucial to explicitly prohibit nationality
discrimination so that a person’s nationality or perceived nationality cannot serve as
pretext or cover for discrimination motivated by other unlawful differentiations.

Free movement regimes in regional economic integration spaces are
necessarily broadening legal constraints to prohibit nationality discrimination.
Discrimination based on nationality between nationals of EU Member States
is explicitly prohibited under Article 18 of the Treaty on the Functioning of the
European Union.

Legal provisions prohibiting discrimination based on nationality have also been
adopted in a number of EU countries, including Belgium, Bulgaria, the Czech
Republic, Ireland, the Netherlands, Poland, Portugal, Romania, Slovenia, Spain and
the United Kingdom.

While it has been less common for courts to recognize migration or migratory status
as a prohibited ground of discrimination, there are some examples where such a
distinction was seen as violating ECHR and ACHR. For example, in Ponomaryovi v.
Bulgaria (Application No. 5335/05, judgment of 21 June 2011), the European Court
of Human Rights ruled that requiring two Russian children living in Bulgaria with their
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mother, who was married to a Bulgarian, pay fees for their secondary education on
account of their nationality and immigration status, as not required of Bulgarian citizens
or non-nationals with permanent residence permits, was not justified under Article 14
of ECHR taken in conjunction with Article 2 of Protocol No. 1 to the ECHR, providing
for the right to education. The Inter-American Court on Human Rights has found in a
number of cases that “States should respect human rights and guarantee their exercise
and enjoyment to all persons who are within their territory, without discrimination based
on their regular or irregular status, or their nationality, race, gender or any other
reason” (for example, see Vélez Loor v. Panama, judgment of 23 November 2010,
Inter-Am. Ct. H. R. (ser. C) No. 218, para. 100 and Nadege Dorzema et al. v. Dominican
Republic, judgment of 24 October 2012, Inter-Am. Ct. H.R. (ser. C) No. 251, para. 238,
where the Court observed, among other violations, “de facto discrimination against [a
group of undocumented Haitian nationals killed by the army in the Dominican Republic]
owing to their condition as migrants”).

3.5 Right of migrants to freedom from
discrimination in practice

Under international law, states have the sovereign prerogative to regulate which non-
nationals can enter their territory and under what conditions. However, the principle of
equality and non-discrimination also applies at the border, meaning that states do not
have the right to refuse entry on the basis of distinctions such as race, religion, sex or
HIV status. The Durban Review Conference, referred to above, urges states:

to prevent manifestations of racism, racial discrimination,
xenophobia and related intolerance at country border
entry areas, in particular vis-a-vis immigrants, refugees
and asylum-seekers, and in this context encourages States
to formulate and implement training programmes for law
enforcement, immigration and border officials, prosecutors
and service providers, with a view to sensitizing them

to racism, racial discrimination, xenophobia and related
Intolerance (para. 75).

This has also been confirmed in national law as well as in legislation at the regional
level. For example, the EU Regulation establishing a community code on the rules
governing the movement of persons across borders, known as the Schengen Borders
Code (No. 562/2006 of 15 March 2006), contains the following provision in Article 6
concerned with the conduct of border checks:

1. Border guards shall, in the performance of their duties, fully respect human dignity.
Any measures taken in the performance of their duties shall be proportionate to the
objectives pursued by such measures.

2. While carrying out border checks, border guards shall not discriminate against
persons on grounds of sex, racial or ethnic origin, religion or belief, disability, age or
sexual orfentation.
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Box 3.11 Border controls and the principle of non-discrimination

In December 2004, the highest court in the United Kingdom, the then House of
Lords, ruled that the conduct of United Kingdom immigration officers operating
at Prague airport towards Czech nationals of Roma origin constituted direct
discrimination on the basis of ethnic origin.

The operation in question took place before the accession of the Czech

Republic to the European Union. The background to the operation was the
disproportionately high number of asylum applications made by Czech nationals
of Roma origin in the United Kingdom. Roma passengers were subject to longer
and more intrusive questioning at the airport and were far more likely to be
refused permission to board the aircraft.

One judge in the House of Lords, Baroness Hale of Richmond, underlined that the
rationale of anti-discrimination law is to ensure individual treatment and to avoid
stereotyping or profiling, including at the border:

The whole point of the law s to require suppliers to
treat each person as an individual, not as a member of
a group. The individual should not be assumed to hold
characteristics which the supplier associates with the
group, whether or not most members of the group do
indeed have such characteristics, a process sometimes
referred to as stereotyping. [...]

It is worth remembering that good equal opportunities
practice may not come naturally. Many will think it
contrary to common sense to approach all applicants
with an equally open mind, irrespective of the very good
reasons there may be to suspect some of them more
than others. But that is what is required by a law which
tries to ensure that individuals are not disadvantaged by
the general characteristics of the group to which they
belong. [...]

[Setting up an operation like this, prompted by an
influx of asylum-seekers who are overwhelmingly from
one comparatively easily identifiable racial or ethnic
group requires enormous care if it is to be done without
discrimination. That did not happen. The inevitable
conclusion is that the operation was inherently and
systematically discriminatory and unlawful.

R v. Immigration Officer at Prague Airport, ex parte European Roma Rights Centre
[2004] UKHL, judgment of 9 December 2004, paras. 74, 90 and 97.

Discrimination at the border is addressed in the OHCHR Recommended Principles and
Guidelines on Human Rights at International Borders, which accompanied the report of
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the UN Secretary-General on Protection of Migrants presented to the 69th session of
the UN General Assembly in 2014:

8. The principle of non-discrimination shall be at the centre
of all border governance measures. Prohibited grounds of
discrimination include race, colour, sex, language, religion,
political or other opinion, national or social origin, property,
birth or other status, nationality, migration status, age,
disability, statelessness, marital and family status, sexual
orientation or gender identity, health status, and economic
and social situation. Any differential treatment of migrants
at international borders shall be in lawful pursuit of a
legitimate and proportionate aim. Specifically, measures
taken to address irreqular migration, or to counter
terrorism, human trafficking or migrant smuggling, shall
not be discriminatory in purpose or effect, including by
subjecting migrants to profiling on the basis of prohibited
grounds, and regardless of whether or not they have been
smuggled or trafficked.

9. States shall ensure that border governance measures
address and combat all forms of discrimination by State
and private actors at international borders.

Once resident in a country, there should be no difference in treatment between
migrants and nationals, either in general or in respect of their working conditions and
terms of employment, such as wages, benefits, and opportunities for advancement.
While migrants do not generally have the right to a secure residence under international
law, in some countries they do incrementally acquire rights of residence the longer
they live and work there, with the possibility eventually to acquire the citizenship of the
country concerned. Often residence is tied to employment, and migrant workers who
lose their employment may be required to leave the country. In such instances, the
specific international and regional instruments protecting migrant workers determine
that it is good practice to permit such migrants to stay in the country a little longer with
a view to finding alternative employment (for example, see ILO Convention No. 143,
Article 8). Ensuring regular labour migration channels to meet demand at all skills
levels is also important and can help reduce irregular migration. Migrants who are
already in the country, but in an irregular situation, may also be afforded opportunities
to regularize their status. The right to political participation, however, is limited under
international law to citizens, although in some countries of destination, long-term
resident migrants are permitted to vote and to stand as candidates in municipal
elections.

89



Checklist for parliamentarians

How can parliamentarians help fight discrimination against migrants and
ensure their equality of treatment?

M Parliamentarians should recognize and promote the principle of non-
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discrimination and equality of opportunity and treatment, which is the basis for
the enjoyment of many other human rights, and its application to migrants. This
principle is found in all core international human rights treaties, clearly applies
to distinctions between nationals and non-nationals and underpins the UN
Migrant Workers Convention and ILO Conventions Nos. 97 and 143.

It is important that parliamentarians understand the distinction between
discrimination, which is unjustified differential treatment, and justified
differential treatment. Differential treatment may also be required to realize
equality of opportunity for disadvantaged groups, including migrants and
members of minorities.

Parliamentarians need to draw attention to the fact that migrants are
particularly vulnerable to discrimination, because they are often of a different
ethnicity, race or religion, and that women migrants are more likely to experience
multiple discrimination, on the basis of their sex, ethnicity, religion and/or
nationality.

Parliamentarians should highlight the reasons why it is important to combat
discrimination against migrants in the workplace:

— It results in substandard wages and poor working conditions, ultimately
lowering the wages and worsening the working conditions of all workers.

— It leads to productivity losses, unfair competition among employers and
tensions and conflicts among workers and social groups.

To avoid discrimination against migrant workers, parliamentarians need to

— Ensure that the provisions of ILO Convention No. 111 addressing
non-discrimination and equality of opportunity and treatment in
employment and occupation are applied. The principles in this instrument,
one of the eight fundamental ILO conventions, have to be respected, promoted
and realized by all ILO Member States, even if they have not ratified it.
Convention No. 111 applies to all workers, to all sectors, and to the formal and
informal economy. Nationality is not a prohibited ground of discrimination;
nevertheless, migrant workers come within the ambit of its protection through
the application of grounds that are prohibited.

— Advocate for the ratification and implementation of ILO Conventions Nos. 97
and 143, which contain clear provisions for equal treatment between nationals
and migrant workers in a regular situation.

— Advocate the ratification and implementation of ILO Domestic Workers
Convention, 2011 (No. 189), which recognizes domestic work as



employment, so that domestic workers will be covered by national labour laws.
It also ensures equality of treatment and a minimum set of guarantees
for all domestic workers, regardless of nationality. Once ratified, it is
essential to:

> incorporate the content of Convention No. 189 into national law:
Articles 19(5)(b) and 19(6)(b) of the ILO Constitution require newly adopted
conventions and recommendations to be submitted to the “competent
national authority”, which usually means the parliament, within 12 or
18 months; and

> organize information/publicity campaigns and support training on Convention
No. 189.

M Parliamentarians should take practical action to combat discrimination
against migrants, for example:

— Initiate and elaborate anti-discrimination legislation, which includes nationality
and migratory status as prohibited grounds of discrimination, or, if anti-
discrimination legislation already exists, incorporate nationality and migratory
status among the prohibited grounds of discrimination.

— Review law and practice to identify and remedy legislation, policy and practices
that may be discriminatory on the basis of nationality and/or national origin.

— Support and monitor legislation and policies to ensure that effective and
regular labour inspections take place, particularly in low-skilled sectors of the
economy where migrant workers often predominate.

— Support and monitor legislation and policies that facilitate access for migrant
workers to justice, namely to courts, tribunals and effective dispute resolution
mechanisms that provide for adequate remedies.

— Oppose legislation, policies and practices that permit lower wages (including
lower minimum wages) and reduced social security coverage for migrant
workers. Unjustified restrictions on lawfully resident migrants accessing public-
sector jobs also have to be addressed.

— Oppose systems that place migrant workers in a vulnerable situation, such as
sponsorship visas that tie migrant workers to their employer and condition their
departure from the country on permission from the sponsor.

— Advocate against discriminatory employer attitudes and actions, such as job
advertisements and hiring practices explicitly targeted to citizens or speakers
of the mother-tongue language only, and residence requirements that
discriminate indirectly against newly arrived or temporary migrants.

— Refrain from inflammatory, racially charged or xenophobic language in
and outside of parliament, and combat xenophobic attitudes and negative
stereotyping of migrants in the media.



M The principle of equality and non-discrimination also applies at the
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border: so migrants cannot be refused admission on the basis of race,
religion, sex or HIV status. To ensure that migrants have the right to be free
from discrimination and to avoid stereotyping and profiling, it is essential that
parliamentarians:

— support the design and implementation of training programmes for law
enforcement, immigration and border officials, prosecutors and service
providers, to raise their awareness about racism, racial discrimination,
xenophobia and related intolerance; and

— advocate strongly for the treatment of each person as an individual and not
only as a member of a particular group.
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protection of migrants

Box 4.1 Recommendation of the Parliamentary Seminar on Migration

We all should resist policies, including those advocated by our fellow
parliamentarians, that create a divisive society, and should use our powers in
favour of the rights of all migrants to promote a diverse and cohesive society. We
should not forget that by restricting and violating the human rights of migrants, the
fundamental rights of all will be diminished.

Summary and Recommendations presented by the Rapporteur of the Parliamentary
Seminar on Migration: the human rights perspective, Geneva, 24 — 26 October 2007.

Effective recognition and application of certain rights of migrants requires particular
attention. While these and other rights are established as fundamental human rights
in international law, their incorporation in national law and policy is sometimes
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constrained by past law, existing policies and practices, and/or public and governmental
attitudes, often influenced by short-term political objectives.

This chapter looks a little more closely at five important issues in this connection:
recognition of economic, social and cultural rights; freedom of association and the
right to collective bargaining; elimination of all forms of forced or compulsory labour,
including trafficking for forced labour and labour exploitation; migrant children’s rights,
including protection from child labour; and rights relating to the movement of migrants
and their rights to liberty and security of the person, including protection against
detention and arbitrary expulsion.

4.1 Effective recognition of economic,
social and cultural rights

Economic, social and cultural (ESC) rights — to work, education, health, social security,
housing, food and water, a healthy environment and culture — embody essential
elements for a life of dignity and freedom. These rights provide a common framework
of universally recognized values and norms to mobilize efforts in support of economic
and social welfare and justice, political participation and equality. They provide
standards for the responsibility of state and non-state actors to respect and uphold
these human rights. For a detailed review of ESC rights, see the International Network
for Economic, Social and Cultural Rights (ERSC-Net).

ESC rights are articulated in UDHR and elaborated in the binding ICESCR. As of
12 August 2015, 164 countries have ratified ICESCR, accepting the obligation to
respect, protect and fulfil the ESC rights of all persons on their territories.

There is no hierarchy between civil and political rights and economic, social and cultural
rights, a position that was reiterated by the World Conference on Human Rights in 1993.

Box 4.2 “All human rights are universal, indivisible and interdependant
and interrelated”

All human rights are universal, indjvisible and interdepend-
ant and interrelated. The international community must
treat human rights globally in a fair and equal manner,

on the same footing, and with the same emphasis. While
the significance of national and regional particularities and
various historical, cultural and religious backgrounds must
be borne in mind, it is the duty of states, regardless of their
political, economic and cultural systems, to promote and
protect all human rights and fundamental freedoms.

Vienna Declaration and Programme of Action, para. b (adopted by the World
Conference on Human Rights, Vienna, 23 June 1993).
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As underscored in Chapters 2 and 3, international human rights law generally does

not distinguish between nationals and non-nationals in respect of the human rights
afforded to them. UDHR lists the civil and political rights and economic and social
rights guaranteed to everyone without distinction of any kind. In his final report, the
Special Rapporteur on the rights of non-citizens, following a thorough review of human
rights law, concluded that “all persons [...] by virtue of their essential humanity enjoy all
human rights unless exceptional distinctions [...] serve a legitimate State objective and
are proportional to the achievement of that objective” (p. 5). The UN treaty supervisory
bodies for the core international human rights instruments have explicitly recognized
the application of rights — including ESC rights — in those respective instruments to non-
nationals, including in many cases to non-nationals in irregular situations. As observed
in Chapter 2, the UN Committee on Economic, Social and Cultural Rights, the treaty
body for ICESCR, explicitly recognized this applicability in its General Comment No. 20
(2009) on non-discrimination in economic, social and cultural rights (art. 2, para. 2):
"The Covenant rights apply to everyone including non-nationals, such as refugees,
asylum-seekers, stateless persons, migrant workers and victims of international trafficking,
regardless of legal status and documentation” (para. 30).

ICESCR contains an explicit exception in Article 2(3), which reads. “Developing
countries, with due regard to human rights and their national economy, may determine
to what extent they would guarantee the economic rights recognized in the present
Covenant to non-nationals” . Neither “economic rights” nor “developing country”,
however, are defined in ICESCR (see EV.O Dankwa, “Working paper on Article 2(3) of
the International Covenant on Economic, Social and Cultural Rights” (1987) 9 Human
Rights Quarterly 230). “Economic rights” would reasonably refer to rights enabling

a person to earn a living or relating to the process of income contingencies. But the
possibility for developing countries to impose restrictions in respect of non-nationals

is, in any event, to be exercised “with due regard to human rights and their national
economy”. OHCHR has affirmed that “/ijt should be noted here that there is no universal
understanding of the content of “economic rights”. While the right to work may be seen
as the clearest example of such a right, it may also be considered 